Ankenasevnet

for

Forsikring
Den 30. juni 2020 blev i sag nr. 94278:

XXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXX

mod

PFA Pension
Marina Park
Sundkrogsgade 4
2100 Kgbenhavn @

afsagt
kendelse:

Forsikringstageren har forsikring ved tab af erhvervsevne. | klageskema af 3/10 2019 til naevnet

samt i vedlagte bilag har klageren bl.a. anfgrt:

"1. Statement of claim, a brief outline of the case. A Supplementary statement may be enclosed.

| wish to raise a complaint against the way | have been treated and the decisions made by [em-
ployee 2] on behalf of PFA Pension not to make the payment of the Occupational Capacity insur-
ance which | believe | am entitled to.

| have attached a supplementary 9 page statement with this form.

2. What specifically do you want to achieve from the insurance company/what do you want the
insurance company to do?

| would like PFA to continue the Occupational Capacity insurance and the Payment Protection
payments that they stopped paying on 1st February 2019.

The points | would like to raise in support of my complaint are:

Circumstances leading to the application of the Occupational Capacity reduction insurance
Timeline of events and decisions

Definition of stationary

Mis-sold policy

PonNE
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1. Circumstances leading to the application of the Occupational Capacity reduction insurance

| have been with PFA pension since 2007, both my employer, [employer] and myself made month-
ly payments to the pension scheme which also included insurances for Life, PFA critical illness and
Occupational Capacity.

| now continue with insurance payments on my own since February 2019 since disbursement to
me were stopped on this date by PFA

| was made redundant after 11 years with [employer] in November 2018

During my period with [employer] | was continuously contracted out to [activities]

Due to me having had a stroke in October 2017 and subsequent operation to remove a blockage
in my right hand carotid artery causing the stroke in November 2017 | was unable to pass the off-
shore medical which is a legal requirement before working offshore.

My job at the time was [manager] and shipmaster onboard the [ship]. | had worked continuously
since 1976 at sea on various ships and .... | have a Foreign Going Masters certificate and Higher
National Diploma in Nautical Science

Due to my illness | applied to PFA for payment of the Occupational Capacity reduction insurance.
They agreed to the payments after submission of various paperwork that they requested and |
had also gathered myself from medical professionals in an attempt to resume my work or as re-
guested by [pension fund].

(Please note the PFA certificate mentions about the Occupational insurance on pages 7 & 8 and
pages 37-39 on the Terms and Conditions)

| have not yet started to take my PFA pension as we are living off our savings and it was our previ-
ous intention prior to sickness to take early pension from about 62 years old. ...

2. Timeline of events and decisions

The insurance payments for Occupational capacity insurance were made by PFA from 1st April
2018 to 1st February 2019.

From 27th June 2018 until April 2019 on my visit to their elected neurologist PFA had not re-
quested any further formal medical information by a doctor from me to assess the status of my
insurance | had returned the completed forms by my surgeon on 19th July 2018

They did ask me to complete a self assessment form in July 2019. | did submit any medical reports
to PFA | had acquired without their request

| was asked by my employer to attend an independent offshore Medical specialist in Copenhagen
in November 2018 and [doctor] medically assessed | was 'unfit for offshore work lifelong'. This to
me indicated my condition was worsening as before this offshore medical | had only been given
unfit for offshore work for 6 month periods by a doctor in the [country 1] ( see attached three cer-
tificates in one pdf) | forwarded the certificates to PFA.

PFA did not follow up with [doctor] for a diagnosis until 3 months after [employee 1] states in her
letter that on 8th November 2018 a Danish doctor assessed me as unfit for offshore work along
with his other assessment. She did not state that PFA did not actually follow up with this doctor
until 8. February 2019 as you can see as per the letter from PFA to him (see attached -B). It ap-
pears that [doctor] may not have sent PFA this assessment until the 26th February as can be seen
from the date on the left hand up per side of his reply
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This date of 26th February 2019 is after PFA decided | was no longer applicable for the continued
insurance payments. [Employee 1] also misses out pertinent parts of his reply such as 'Prop. pre-
sents with latency, word mobilization answers. fumble with papers and do not appear cognitively
functioning, there are no tremors manum appear older than svt aides. It's been a year since the
event and there are still significant cognitive deficits described by a psychologist, as well as his
[relative] who is GP. The picture here is identical.'

| believe that the statement above from [doctor] statement shows that my condition is not sta-
tionary

| had sent PFA the medical certificate from [doctor] on 09.11.2018. | had communicated with PFA
that they should follow up with him for further information than he had put on the initial certifi-
cate

In January 2019 | was made aware that my deferred occupational pension scheme in the [country
1] called [pension fund] may pay me 'Early retirement ill health pension' So | followed up with
their paperwork which included having a diagnosis by my GP in [country 2] and complete their of-
ficial form that | was not fit for any form of numerative employment or self employment.

[Pension fund] decided to start paying me the pension early due to ill health from 9th January
2019 instead of the normal retirement date of ... when aged 61. | disclosed this information to
PFA along with the signed GP form from the [pension fund]. — (see attached N+O)

Firstly in May 2018 and then again in November 2018, PFA indicated they would like me to attend
a neurologist in Copenhagen to which | agreed but they did not follow up on this appointment un-
til March 2019 when | was requested to attend an appointment in April 2019 — (see attached neu-
rologist report-A)

| was sent a copy of the report by PFA. PFA decision 8th May 2019 was to uphold that | was ineli-
gible for Occupational Capacity insurance as of 1st February 2019 which predates this report from
the neurologist and it predates the diagnosis from [doctor]

| advised the neurologist, [neurologist] that PFA had sent me a mail stating | was assessed by PFA
that they had assessed as of June 1st 2018 ( this date was later corrected to 1st February 2019 by
[employee 1's] apology letter) that | was not meeting the 50% occupational capacity reduction.
Please note that this date is 4 months after PFA decision not to continue payments — see email
from neurologist that 'reduction of work capacity is not a matter for the medical specialist and as
you can see he recommended | contact a lawyer. | therefore do not understand where they have
come to conclusion properly and they did not arrange for me to attend a medical professional
who could asses the 50% criteria

You will also note that the letter | was sent by [employee 1] dated 8th May is full of errors as
though it had been pre written by them before the report from the neurologist was even re-
ceived. This letter gave me the impression that | was being 'brushed off' — see the attached letter
from PFA and their apology for the mistakes— see attached — F+G

| then made a formal complaint to PFA on May 27th 2019 They eventually sent a final reply dated
10th September 2019 — 15 weeks after submitting my formal complaint!
| had requested a reply from them in between these dates
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| also contest the stopping of the Occupational insurance payments. On the PFA letter dated 10th
September 2019, [employee 2] ( PFA law) states :- 'Firstly, your health based occupational capac-
ity has been reduced by at least 50 per cent when the insured is no longer capable of earning
more than 50 per cent of what is usual for persons with full occupational capacity.'

Please note my Pensionable salary as per their records was 1,206,460.92 DKK — see attached Pen-
sion certificate. This figure equates to approximately 161,561 Euro per year (as per exchange
rates on 18th September 2019)

Do you think that it is fair and acceptable, taking into account the medical reports and that | can
no longer work offshore or use my Foreign going masters certificate including my marine educa-
tion, for me to get an occupation paying 50% of this salary which is approximately 80.500 Euro?
Additionally, as per the Neurologist report any job function should be characterized by routine,
predictability and specific tasks and where | am not subject to stressful work situations and should
not involve the use of a car.

There is similar diagnosis by [doctor] as mentioned earlier.

Secondly on the other criteria to be met for the claim to be successful is that that the as per the
same letter from [employee 2] dated 10th September she says 'Secondly, the actual earnings
from work (the insured's earning based occupational capacity) we use the difference between
your former salary on which the cover is based (161,561 Euro) and your actual earnings at the
date of notification, including any social and other public benefit and grants to compensate for
lost income'

Please note that [employee 2] puts after her name 'Insurance law' which implies to me she is an
expert in this field, no other correspondents | have dealt with PFA have put any title after their
name before

Having re-read this letter from [employee 2] | noted that she actually blatantly miss- interprets
the actual wording in my terms and conditions. She says 'Secondly, the actual earnings from work
(the insureds earnings based occupational capacity) must be reduced by at least 10 percent.
When calculating the actual earnings we use the difference, between your former salary on
which your cover is based, including any social and other public benefits and grants to compen-
sate for lost income'

But, however the terms and condition 5.1.1.1.3 states 'PFA Pension is NOT entitled to use the in-
sureds' actual earnings and [employee 1] used this terminology twice! —?

According to the terms and conditions PFA should instead assess whether the insureds ability to
generate earnings by way of personal work, including any social and other public benefits and
grants to compensate me for lost income, has been reduced by at least 10 percent. The [pension
fund] have granted me an ill health Defined Pension benefit as | disclosed to PFA on 26th February
2019. This benefit is a lot less than my pensionable salary.

| do not believe it is very professional or ethical as an Insurance law to miss — quote the terms and
conditions especially as one of my main deficits is of a cognitive nature

Is it realistic, fair and practical of PFA to think my capacity for earnings considering the medical
condition and report from the neurologist and [doctor] is not reduced by 10% which would mean |
would have to now find an occupation paying me 10% less than 161,561 Euro per year which
would equate to 161,561-10% = 145,404 Euro. Considering that | would have to disclose my medi-
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cal history and present condition and why | was made redundant by my former employer to any
new potential employer

As mentioned earlier in the letter | receive an ill health early retirement pension benefit from the
[pension fund] of 9800 [country 1 currency] per year, this equates approximately to 11060 Euro
per year in earnings — as per exchange rates 18th Sept 2019.

As per their rules [pension fund] would cease these payments if | were to get employment. | am
officially retired early

[Employee 2] also states on her letter that 'the condition is considered to be stationary when the
health situation is stationary or it is clear the insured will not be able to return to his/her previ-
ous employment'.

| cannot see from my PFA Certificate nor the Terms and Conditions that the condition to be sta-
tionary is defined by 'or it is clear the insured will not be able to return to his/ her previous em-
ployment'". So yet again, | feel [employee 2] is misquoting the actual wording of the policy terms
and conditions

3. Definition of stationary

PFA should have given a clear definition of 'stationary' in my opinion on the terms and conditions.
| do not think my medical condition is stationary when the 3 consecutive offshore unfit reports for
2018 are considered along with the Unfit offshore lifelong with diagnosis is taken in consideration.

| contacted by email the neurologist PFA had selected in Copenhagen, [neurologist], about the oc-
cupational capacity reduction percentage and he replied to me the following he would :- 'not be
able to comment on it since it is standard agreement that assessment of reduction of work capac-
ity is not a matter for the medical specialist. | recommend you contact a lawyer. '

So how did PFA assess my health on the basis of an overall health evaluation with regard to this
insured's state of health, education and previous employment was reduced as less than 50%

[Employee 2] also says that on 6thJanuary, the [country 2] doctor states that you are unfit lifelong
for any form of remunerative employment or self employment, this is not consistent with the
other information'.

| do not agree

This certificate was issued to me by the pension scheme in the [country 1] called [pension fund],
the [country 2] doctor my GP, signed it after our consultation. | believe it is consistent when you
also take into consideration the wording on the independent Danish doctors certificate, [doctor]
issued 2 months before on 8th November 2018 — see attached-N

The [pension fund] did take the GPs signature on this certificate in good faith and agreed pay me
an ill health early retirement benefit pension, is this not classed as a benefit for the sake of the ac-
tual earnings reduced capacity of 10% to compensate for lost income as the [pension fund] pen-
sion is a defined benefit scheme?

| refer to terms and conditions 5.1.1.1.3 — Earnings based occupational capacity

| informed PFA of this [pension fund] benefit on 26.02.2019 as per screenshot — (see attached-0)
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4. Mis-sold policy

| therefore feel that | have been brushed off by PFA and that they have made decisions subjective-
ly instead of objectively and their responses have not been made in a professional timely manner
and been correct in their decision

[Employee 2] also states in her letter that the policy + terms and conditions of 4th March 2017 are
applicable but you will see at the top of the terms and conditions and PFA certificate that | have
attached with this mail the applicable terms and conditions are dated 9th November 2017 at the
top of the page

| also believe that they have mis-sold the insurance and misquoted the terms and conditions.
Their present website information appears to be incorrect as in highlighted bold font below

As per their website
(https://english.pfa.dk/individual/insurance-cover/pfa-occupational-capacity/)
they say as below :-

Type of payout

You will receive monthly payouts, which typically will be a percentage of your current salary. Also,
in most cases, PFA takes on the payments to your pension plan, meaning that both your savings
and your insurance cover will continue unchanged while your occupational capacity is reduced.
This is called payment protection cover (premium waiver).

Depending on how much your occupational capacity is reduced, you will receive either full or
partial payouts from the insurance plan and full or partial payment protection cover. At My PFA,
you can see whether payment protection cover is included in your plan and how big a percentage
of your salary you will receive.

PFA has never discussed partial payouts with me as per the above

They give no information on how you being made redundant from your job will affect your claim
as you cannot easily comply with the second part of the occupational criteria when your employ-
ment is severed and | receive a legitimate ill health pension nor if you are retired and taking the
PFA Pension.

My employer decided in December 2018 due to long term sickness absence and the information
from the independent medical report from [doctor] that | was 'unfit for work offshore, Lifelong'
that they would have to sever my employment with them and | accepted the redundancy due to
the long term sickness absence and they had not paid me fora long time. They could offer me no
full or part time employment onshore or offshore due to my medical condition as stated by my
line managers (...) reply back to my [relative's] email to him in October 2018

It is my personal feeling that as | could no longer expect the support of my past employer due to
this employment severance because of long term sickness, that PFA have treated me unfairly in
their shoddy assessment letters and by stopping payments in February 2019 ahead of any further
medical reports.

My past employer has many of its employees invested in PFA pension and the connected insur-
ance scheme and they used to help me with various PFA problems whenever | was waiting long
periods for replies to my questions from PFA or they were late in showing their monthly pension
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payments etcetera. | feel now | am redundant | am a soft target for being brushed off. For exam-
ple; not following up with [doctor] until nearly 3 months after my examination when his medical
office is also in Copenhagen as is PFA's

Incidentally In February 2019 | was informed by PFA that | must takeover payments to continue
the insurances for :- life, critical illness, occupational capacity | had with them. | now have to pay
PFA 2610 DKK per month to continue the insurances since they stopped disbursements to me and
they have changed the criteria for future Occupational Capacity insurance due to my illness up to
2/3 (66.6%) They told me if | did not take over payments in a short time frame that my pensiona-
ble salary figure could not remain the same as stated on my November 2017 pension certificate

When PFA refer to my health assessment do they never mention my education but as per the
terms and conditions should be considered in the health assessment to | have a ship masters for-
eign going certificate of competency and a Higher National Diploma in nautical science + lots of
ancillary education in BOSIET, fire fighting, lifeboat, dynamic positioning, automatic radar plotting
etcetera?

The BOSIET and my masters certificate (which are part of my ongoing education are required to
be renewed / refreshed and this can only be done when | have a valid ... or seafarers medical as
per the extract pasted below for example

The term and condition policy 5.1.1.1.2 says 'The assessment shall be made on the basis of an
overall health evaluation with regard to the insured's state of health, education and previous
employment.

Overall | feel the insurance has been mis-sold by PFA who know | am retired early on an ill health
pension from the [pension fund] and that my occupation was as an [manager] and shipmaster for
the period | had been with PFA since 2007.

They appear not to take no account of my 40 plus years of education to become and continue as a
shipmaster which entailed many refresher courses throughout this period as they do not seem to
consider my education in their health assessment as they should do

| am utterly amazed that [employee 2] put in her final letter to me that she based the assessment
on actual earnings when the terms and conditions explicitly says 'PFA is not entitled to use the in-
sured's actual earnings as a basis. If the PFA cannot get their own wording correct how do they
realistically expect the customer to understand the terms and conditions properly when they have
not been explained clearly or that the policy was suitable for someone in an occupation offshore
that had spent all his working life at sea

The above description outlines the way | have been treated and the decisions made by [employee
2] on behalf of PFA Pension not to make the payment of the Occupational Capacity reduction in-
surance which | believe | am entitled to.

| also believe that, if the decision is to uphold the current position, | was mis-sold the policy.

Please consider my complaint and the way | have been treated."
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Klageren har i mail af 14/10 2019 til naevnet bl.a. anfgrt:

"I have discovered that according to a [country 1] appeal court decision, that when using the term
'any occupation' this has been classed as an unfair term in in personal accident / critical illness in-
surance.

| was wondering if you could advise if this is the same in Denmark — see attached description of
the decision by the Court of Appeal.

| have tried searching the decisions portal to search cases if this has been yet decided upon but
have failed possibly due to my lack of Danish language to find any information upon this specific
guestion in any of the cases."

Selskabet har i brev af 11/11 2019 til naevnet bl.a. redegjort for sagsforlgbet og afggrelsen sale-

des:

"Hvilken type forsikring er der tale om?
Forsikredes ordning er oprettet den 1. marts 2007 gennem forsikredes ansaettelse i [arbejdsgiver]
og ordningen blev den 1. maj 2014 til aendret til en PFA Plus ordning (markedsrente).

Ordningen giver ret til udbetaling af erhvervsevnetabsforsikring og indbetalingssikring, nar forsik-
redes helbredsmaessige erhvervsevne nedsaettes med mindst 50 procent og forsikredes gkonomi-
ske erhvervsevne nedsattes med mindst 10 procent.

Der henvises til Pensionsbevis af 9. november 2017 (bilag A) og Pensionsvilkar af samme dato (bi-
lag B).

Den 1. februar 2019 viderefgrte forsikrede ordningen som en privat ordning. Selskabet henviser
herefter til Pensionsbevis af 13. marts 2019 (bilag C) og Pensionsvilkar af samme dato (bilag D).
Forsikredes ordning overgik her til en to-tredjedelsordning.

Hvad handler tvisten om — parternes overordnede synspunkter?

Forsikrede er utilfreds med, at selskabet har stoppet udbetaling af Igbende invalideydelser og
indbetalingssikring fra den 1. februar 2019. Forsikrede er desuden utilfreds med sagsbehandlin-
gen, tidsforlgbet og PFA’s definition pa 'stationzer', ligesom forsikrede er af den opfattelse, at
produktet er oversolgt. Forsikrede har desuden anfgrt en reekke andre klagepunkter i sit brev til
ankenaevnet, som selskabet har forsggt at redeggre for.

Selskabet henviser til, at forsikrede ikke har godtgjort, at hans generelle erhvervsevne er nedsat
med mindst halvdelen efter den 1. februar 2019. Selskabet finder desuden ikke, at selskabet har
begaet sagsbehandlingsfejl, hverken tidsmaessigt eller ved tolkning af forsikredes vilkar, ligesom
selskabet er af den opfattelse, at sagen er behandlet i overensstemmelse med praksis pa omra-
det.

Sagsfremstilling

Forsikrede er fgdt i [1950'erne]. Han har arbejdet som [manager] og skibsfgrer hos [arbejdsgiver] i
[land 2]. Han har desuden uddannet sig i nautisk videnskab og har et master mariners kompeten-
cebevis. Forsikrede er fortsat i ansaettelse hos sin hidtige arbejdsgiver, men er fuldtidssygemeldt
og har fra den 28. december 2017 ikke modtaget Ign.
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Forsikrede anmeldte den 3. januar 2018, at hans erhvervsevne var nedsat. | ansggningen under-
skrevet af forsikrede den 28. december 2017 (bilag E) oplyste forsikrede, at han havde haft et
slagtilfaelde og siden 10. november 2017 havde vaeret sygemeldt.

Vedlagt ansggningen var en raekke lzegelige dokumenter, herunder leegeudtalelse dateret den 17.
november 2017 (bilag E og F) og af udtalelsen fremgik som indikation for en MRIscanning af hjer-
nen: 'Vedvarende synlig funktionsnedsaettelse i venstre arm'. Af vedlagt lsegeudtalelse af 18. no-
vember 2017 (bilag E og F) fremgik videre, at resultatet af scanningen 'viste flere iskaemiske pletter
i omrddet omkring den hgjre cerebrale arterie' og at der fandtes indikation for en operation.

Forsikrede indsendte yderligere oplysninger, bl.a. laegenotat af 25. november 2017 (bilag G, over-
saettelsen i bilag H). Af notatet fremgik, at forsikrede i perioden fra den 21. til 25. november 2017
var indlagt pa karkirurgisk afdeling og fik foretaget en operation i halspulsaren, hvor han fik fjer-
net forkalkning og indsat protese. | notatet er bl.a. anfgrt:

'De postoperative fremskridt var gode. Cervikotomien udvikler sig positivt uden ansamling eller
haematom.
Patienten praesenterede ikke postoperativ neurologisk funktionsnedsaettelse.

Patienten forlader afdelingen i dag med al hans saedvanlige behandling og isaer trombo-
cythaeemmende midler (ASPIRIN PROTECT 100 mg), hvortil jeg tilfgjer simple analgetika, fore-
byggende antikoagulation med ARIXTRA 2,5 mg, 1 subkutan injektion pr. dag i 15 dage og lokal
behandling.'

Ved brev af 11. januar 2018 (bilag I) meddelte selskabet forsikrede afslag pa ansggningen, idet
selskabet vurderede, at forsikredes erhvervsevne ikke ville veere nedsat i daeekningsberettigende
grad udover karensperioden pa tre maneder. Selskabet fandt derfor, at forsikrede ikke var beret-
tiget til udbetaling af Isbende ydelser eller indbetalingssikring.

Forsikrede var ikke tilfreds med afggrelsen og henviste til det udfyldte attest fra undersggende
lege 'Information for Unsuccesful Applicant' dateret den 11. januar 2018 (bilag J). Af skemaet
fremgik bl.a.:

'CVA (Stroke) requiring a Carotid Endartectomy on 21.11.17. Disharged 25.11.17. Will be medi-
cally unfit for offshore work until at least 25.05.2018 and possibly longer’

Selskabet anmodede forsikrede om at fa udfyldt laegeattest 'FP 401 Medical certificate — loss of
earning capacity 1'. Selskabet modtog den 7. februar 2018 den udfyldte attest — underskrevet den
22. januar 2018 (bilag J). Ved besvarelse af spgrgsmal 9a “What elements of the current job or
daily activities is the patient unable to perform?' anfgrte laegen, at forsikrede ikke kunne bestride
sin rolle som skibsfgrer ([manager]), da han ikke opfyldte de medicinske retningslinjer for dette
arbejde.

Ved brev af 20. februar 2018 (bilag K) meddelte selskabet forsikrede, at han var berettiget til ud-
betaling fra den 1. april 2018, hvor hans karensperiode var udlgbet og frem til 1. juni 2018, idet
selskabet pa baggrund af de nye oplysninger vurderede, at hans midlertidige erhvervsevne var
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nedsat i daekningsberettigende grad. Selskabet anfgrte samtidige, at safremt forsikredes er-
hvervsevne forsat var nedsat efter den 1. juni 2018 skulle han kontakte selskabet pa ny.

Forsikrede fremsendte laegeattest udfaerdiget den 22. maj 2018 (Bilag L), hvor forsikrede var ble-
vet undersggt i henhold til [medicinske retningslinjer] og i henhold til disse retningslinjer ikke var
fundet egnet til offshore-arbejde.

| opfglgningsskema underskrevet af forsikrede den 4. juli 2018 (bilag M) anfgrte forsikrede, at ho-
vedarsagen til at han ikke kunne arbejde var, at han var erklaeret uegnet til offshorearbejde, lige-
som at han besvarede spgrgsmalene om, hvorvidt han var blevet arbejdsprgvet eller havde veeret
i kontakt med et jobcenter, benagtende. Forsikrede anfgrte hertil, at han forsat var ansat i sit hid-
tidige firma, hvorfor han ikke kunne arbejde for et andet firma.

Af leegeattest “FP 402 Medical certificate — loss of earning capacity 2' underskrevet den 16. juli
2018 (bilag N) fremgik, at forsikrede tilstand var uaendret og at yderligere behandling ikke ville
kunne forbedre forsikredes tilstand. Som arsag til, at forsikrede ikke kunne genoptage sit hidtidige
arbejde var noteret, at han ikke kunne opna 'occupational fitness certificate', men at han muligvis
ville kunne opna fuld eller delvis udnyttelse af sin erhvervsevne inden for et andet erhverv.

Ved brev af 25. september 2018 (bilag O) forleengede selskabet forsikredes midlertidige Igbende
ydelser og indbetalingssikring frem til 1. februar 2019. Selskabet gjorde i brevet opmaerksom p3,
at selskabet fortsat havde vurderet forsikredes erhvervsevne indenfor eget erhverv og at forsikre-
de skulle tage kontakt til selskabet safremt forsikredes erhvervsevne forsat var nedsat efter den 1.
februar 2019. Tilsvarende gjorde selskabet opmaerksom pa, at safremt forsikredes arbejdsgiver ik-
ke genoptog betalingerne til ordningen, skulle forsikrede rette henvendelse til selskabet.

Selskabet modtog den 9. november 2018 'Information for Unsuccesful Applicant' dateret den 8.
november 2018 (bilag P). Af den udfyldte attest fremgik, at 'This individual has been examined in
accordance with [medical guidelines] and is NOT FIT for work offshore' og den undersggende laege
anfgrte som 'Reason for failure': 'Unfit for offshore work lifelong'.

Til brug for vurdering af sagen indhentede selskabet journal fra den undersggende lzege og mod-
tog den 26. februar 2019 journalnotat af 8. november 2018 (bilag Q).

Forsikrede fremsendte desuden laegeattest udfyldt den 6. januar 2019 (bilag R). Den attestende
laege har i erkleeringen sat kryds i rubrikken 'Agree' ved besvarelse af spgrgsmal, om hvorvidt for-
sikrede er uegnet til alle former for lgnlig beskaeftigelse eller selvstandig beskaeftigelse.

Selskabet fandt pa baggrund af de nye leegelige oplysninger anledning til at foranstalte en neuro-
logisk speciallegeundersggelse af forsikrede. ... erkleeringen udarbejdet den 6. maj 2019

Ved brev af 8. maj 2019 (bilag T) meddelte PFA forsikrede, at selskabet ikke fandt forsikrede be-
rettiget til yderligere udbetaling og indbetalingssikring efter den 1. februar 2019. Det var selska-
bets vurdering, at forsikredes helbredsmaessige erhvervsevne ikke var nedsat med mindst halvde-
len i ethvert erhverv.
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Forsikrede klagede den 27. maj 2019 over afggrelsen (bilag U). | brev af 10. september 2019 (bilag
V) fastholdt selskabets klageafdeling afslaget og forsikrede har herefter indbragt sagen for Anke-
navnet for Forsikring.

Begrundelse for PFA's 'afggrelse’

PFA anerkender, at forsikredes erhvervsevne er nedsat i et ikke uvaesentligt omfang og selskabet
har sdledes udbetalt midlertidige invalideydelser og ydet indbetalingssikring i perioden fra 1. april
2018 til 1. februar 2019. Det er imidlertid selskabets opfattelse, at forsikrede ikke har godtgjort, at
hans helbredsmaessige erhvervsevne er nedsat i daekningsberettigende grad med mindst halvde-
len i ethvert erhverv efter den 1. februar 2019.

Det er desuden PFA’s opfattelse, at selskabet ikke har begaet sagsbehandlingsfejl, ligesom at sel-
skabet er af den opfattelse, at selskabet har behandlet sagen i overensstemmelse med forsikredes
vilkar og praksis pa omradet.

PFA har ved sin vurdering lagt vaegt pa fglgende omstandigheder:

¢ Indledningsvis bemaerker PFA, at selskabet i starten af forsikredes sygdomsperiode vurderer
erhvervsevnen i forhold til forsikredes hidtidige erhverv, hvilket benzevnes den midlertidige
erhvervsevne. Nar tilstanden er stationeer, er selskabet i henhold til forsikringsbetingelserne
berettiget til at overga til en vurdering af den generelle erhvervsevne. Her vurderer selskabet
erhvervsevnen i forhold til ethvert erhverv. Selskabets overgik den 1. februar 2019 til at vurde-
re forsikredes erhvervsevne i ethvert erhverv. Det er selskabets opfattelse, at det pa dette
tidspunkt stod klart, at forsikrede ikke kunne vende tilbage til sit hidtidige arbejde som [mana-
ger] og skibsfgrer, hvorfor selskabet var berettiget til at overga til en vurdering af forsikredes
generelle erhvervsevne. Selskabet henviser i den forbindelse til lszegeattest af 8. november
2018, hvori laegen statuerede forsikrede 'unfit for offshore work lifelong'. Hertil kommer, at der
pa dette tidspunkt var forlgbet over 1% ar siden operationen.

e Ved vurderingen af forsikredes generelle helbredsmaessige erhvervsevne har selskabet lagt
vaegt pa de laegelige oplysninger i sagen, herunder speciallaegeerklaeringen af 10. april 2019. Af
erklaeringen fremgar, at forsikrede lider af hovedpine og desuden oplever kognitive og affekti-
ve gener i form af nedsat overblik, nedsans stedsans og hukommelse, og oplever sig mere op-
farende og mindre talmodig. Den objektive undersggelse viste ikke tegn pa forstaelsesmaessige
eller sproglige udfordringer (afasi/dysatri), ingen kropslige eller sensoriske forstyrrelser (senso-
risk/spatial neglect) og ingen manglende evne til at beherske hans muskelbevaegelser (apraksi).
Specialleegen konstaterende en springende tankegang (digredierende) ved besvarelse af
spgrgsmal. Den gvrige objektive undersggelse viste normale forhold, herunder ved undersg-
gelse af kranienerver, ekstremiteter og gang, ligesom at forsikrede ikke fremtradte smertefor-
pint. Speciallaegen sa ikke, at der var noget til hinder for arbejdsprgvning i rutinepreegede, for-
udsigelige og konkrete arbejdsfunktioner.

¢ Henset til de laegelige oplysninger og henset til, at forsikrede ikke er forsggt arbejdsprgvet, el-
ler har forsggt at vende tilbage til arbejdsmarkedet, f.eks. onshore eller i et andet erhverv, er
det selskabets opfattelse, at forsikrede ikke har sandsynliggjort, at hans helbredsmaessige er-
hvervsevne er nedsat med mindst halvdelen. Det er selskabets vurdering, at forsikrede i et ar-
bejde med de ovenfor beskrevne skanehensyn ville kunne varetage et arbejde pa minimum
halv tid. Selskabet bemaerker i den forbindelse, at laegernes beskrivelser af forsikredes mang-
lende tilbagevenden til sit hidtidige arbejde alene omhandler forsikredes manglende godken-
delse til off-shore arbejde og k@rselsarbejde. Den attestende laege i maj 2018 henviser forsik-
rede til onshore arbejde og ved udfyldelse af laegeattest i juli 2018 afviser den attestende laege
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ikke fuld eller delvis erhvervsevne i andet erhverv. Selskabet bemaerker desuden, at forsikrede
i hverdagen er beskaftiget med projekter og havearbejde.

Pa den baggrund finder selskabet, at forsikrede erhvervsevne ikke er med mindst halvdelen.
Selskabet ggr i den forbindelse opmaerksom p3, at det er forsikrede, der har bevisbyrden for,
at hans erhvervsevne er nedsat i daekningsberettigende grad.

Leegeattesten af 6. januar 2019 (bilag R) andrer ikke ved selskabets vurdering, idet attesten
kun giver mulighed for at afkrydse i rubrikkerne 'Agree' eller 'Disagree’'. Attesten er saledes ik-
ke afstemt i forhold til de danske ordningers vurderinger om 50 procent erhvervsevnetabsned-
seettelse, ligesom leegens vurdering ikke har stgtte i en begrundelse.

Vedrgrende forsikrede gvrige klagepunkter anfgrt i forsikredes klagebrev til ankenaevnet:

Indledningsvis skal PFA beklage, hvis forsikrede har haft en anden forventning til forsikrings-
produktet. Det er pa ingen made en sadan oplevelse, som PFA gnsker at efterlade sine kunder
med. PFA finder dog anledning til at anfgre, at sagen er blevet behandlet ud fra den firmaafta-
le, som hans arbejdsgiver har aftalt — og fastsat vilkarene for — med PFA. PFA er opmaerksom-
me pa, at den engelske oversaettelse kan give anledning til forvirring, idet bestemmelsen ved-
rgrende definitionen af den helbredsmaessige erhvervsevne i punkt 5.1.1.1.2. angiver at veaere
nedsat, nar forsikrede 'is no longer capable of earning more than 50 per cent of...". Overseaettel-
sen i dette underpunkt er saledes ikke i fuld overensstemmelse med formuleringen i de danske
vilkar, men det andrer ikke pa forstaelsen af vilkarene for udbetaling ved tab af erhvervsevne
og praksis pa omradet.

Forsikrede klager over, at de laegelige oplysninger viser, at hans tilstand er forvaerret og endnu
ikke er stationezer og klager desuden over selskabet ikke pa et tidligere tidspunkt har indhentet
speciallaegeerklaeringen. Selskabet finder, at de laegelige akter ikke dokumenterer en forvaer-
ring, men uanset om det antages at der er sket en forvaerring, finder selskabet, at forsikredes
helbredstilstand ikke laengere er nedsat i deekningsberettigende grad.

Vedrgrende spgrgsmalet om det medicinske stationaertidspunkt bemaerker PFA, at dette tids-
punkt i forhold til forsikredes sag ikke har veeret afggrende for, hvornar selskabet er overgaet
til en generel erhvervsevnetabsvurdering. | forsikredes sag var det tidspunktet, hvor det stod
klart, at forsikrede ikke kunne vende tilbage til sit hidtidige arbejde, som har veeret afggrende
for overgangen til en generel vurdering. Det er derfor PFA’s opfattelse, at selskabet har vaeret
berettiget til at overga til vurdering af forsikredes erhvervsevne i ethvert erhverv.

Hvad angar indhentelse af speciallaegeerklzaering er det selskabets opfattelse, at fgrst ved over-
gangen til vurdering af den generelle erhvervsevne og i forbindelse med forsikredes fortsatte
ansggning om udbetaling ved tab af erhvervsevne, har det vist sig ngdvendigt med en sadan
erklzering. Ved den midlertidige vurdering af forsikredes erhvervsevne har selskabet vurderet,
at det har haft tilstraekkelige oplysninger til at bevilge udbetalingerne.

PFA afviser, at selskabet pa forhand og inden modtagelsen af speciallaegeerklzeringen havde
afgjort sagen, som pastaet af klageren. Der har muligvis veeret nogle datoforviklinger, men PFA
kan afkrzefte forudindtaget holdning til sagens udfald. Det bemaerkes i gvrigt, at PFA for at sik-
re en korrekt afggrelse, har indrettet sin arbejdsgang sadan, at nar forsikrede klager over en
afggrelse, overgar sagen til en anden afdeling, hvor sagen behandles af en ny sagsbehandler,
der kigger pa sagen med nye gjne.

Selskabet skal beklage den lange sagsbehandlingstid i forbindelse med forsikredes klage til
PFA. Det er pa ingen made i overensstemmelse med den service, som selskabet gnsker at leve-
re til sine kunder. Dette sendrer dog ikke ved afggrelsen.

PFA bemeerker, at selskabet ikke har afvist deekning med henvisning til den gkonomiske betin-
gelse, idet denne forudsaettes nedsat (10 procent). Selskabet har derfor ikke forholdt sig til for-
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sikredes bemaerkninger herom. Forsikredes bemaerkning om indtaegtsforhold fgr og efter sin
sygemelding er derfor ikke afggrende for vurderingen af forsikredes helbredsmassige er-
hvervsevne, ligesom spgrgsmalet om forsikredes uddannelse alene er et element i vurderingen
af den generelle erhvervsevne.

o Det er korrekt, at visse af PFA’s produkter giver ret til delvis udbetaling. | disse tilfaelde far for-
sikrede udbetalt halve ydelser ved en erhvervsevnenedsaettelse pa 50 procent og fulde ydelser
ved en to-tredjedelsnedsattelse af erhvervsevnen. Forsikredes firmaordning gav ret til ydelser
allerede ved en nedsaettelse af erhvervsevne til halvdelen og en indtaegtsnedgang pa 10 pro-
cent — udbetalingen udggr forskellen, jf. bilag A og B. Da forsikrede ikke opfylder den hel-
bredsmaessige betingelse, har forsikrede heller ikke ret til 'partielle udbetalinger'.

* PFA gor opmaerksom p3, at vi i tilkendelsesbrevene af 20. februar 2018 og 25. september 2018
har informeret forsikrede om at tage kontakt til selskabet ved endt udbetaling med henblik pa
at fa afklaret, hvilke muligheder forsikrede havde i forhold til at viderefgre ordningen, safremt
hans arbejdsgiver ikke genoptog indbetalingerne. Selskabet har saledes ikke givet forsikrede en
forventning om, at ordningen kunne viderefgres pa samme vilkar. Ved privat viderefgrelse ind-
gar parterne en ny og individuel aftale, hvori der fastsaettes nye vilkar.

o Viggr opmaerksom pa, at den af forsikrede naevnte sagsbehandler, [medarbejder 2], er ansat i
afdelingen Forsikringsjura ('Insurance law'), som bl.a. behandler klagesager i PFA. Noteringen
af Insurance law efter sagsbehandlerens navn, henviser saledes ikke til en titel, men til en afde-
ling.

¢ Den fremsendte afggrelse fra det [udenlansk] domstolssystem kan ikke tilleegges veegt, da det
er dansk ret og retspraksis, der finder anvendelse i naervaerende sag.

Konklusion

PFA fastholder saledes, at selskabet har vaeret berettiget til at afvise udbetaling af ydelser og ind-
betalingssikring efter den 1. februar 2019, idet forsikrede ikke har Igftet sin bevisbyrde for, at
hans generelle erhvervsevne er nedsat med mindst halvdelen efter denne dato.

Selskabet fastholder desuden, at selskabet ikke har begaet ansvarspadragende sagsbehandlings-
fejl i forbindelse med sagens behandling, men har behandlet sagen ud fra forsikredes geeldende
pensionsbevis og vilkar og fulgt dansk ret og retspraksis."

Klageren har i brev af 16/11 2019 til naevnet bl.a. anfgrt:

"1. The statement on page 10 of the letter from [employee 3] says that 'the company points out
that it is the insured who has the burden of proof that his ability to work has been reduced to an
eligible level 'this statement actually contradicts the PFA Occupational Capacity Insurance Product
Information document that was sent to me by [employee 4] on 21.01.19 which states on page 2
under 'What are my obligations', that you are also liable to submit the health information that
PFA requests in order to assess whether you are eligible for a payout from the insurance plan'

See appendices A2 and B2

2. | also have a comment about the statement on page 9 of the letter from [employee 3] that 'the
insured has not demonstrated that his health-related ability was reduced to an eligible level by at
least half in any profession after February 1st 2019'

| contend that my dispute started with PFA before this date — see conclusion
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3. | believe that | cannot expect to find a profession to meet the 80,500 Euro per annum which is
50% of my pensionable salary as | have mentioned on my 1st supplementary statement and de-
scribed in more detail on page 4 of this 1st statement. | note that [employee 3] has decided not to
comment on any of my figures included in my 1st supplementary statement in her reply letter

The PFA terms and conditions states in section 5.1.1.1.2 — 'The Health based Occupational Capaci-
ty has been reduced by at least 50 per cent when the insured is according to PFA Pensions as-
sessment — is no longer capable of earning more than 50 per cent of the usual salary paid to per-
sons with full occupational capacity'

Please note :- This is not at all the same wording as quoted by [employee 3] on page 2 of her let-
ter for section 5.1.1.1.2. (See appendix | from my 1st Supplementary statement)

4. | was advised by PFA via [employee 4] on our telecon and as per his letter to me dated 21st
January 2019 where he mentions our pleasant conversation (see Appendix C2) that to continue
with a new pension plan from 1st February 2019 is to achieve the same pensionable salary in my
new plan as | had previously had that they must receive the registration documents by 11th Feb-
ruary otherwise the plan would be converted into a plan without payment and insurance cover.

5. It has not been mentioned that PFA were arranging for me to see a neurologist in Copenhagen
on October 10th 2018 as per their letter dated 18th September 2018 (see Appendix D2) but they
cancelled this appointment and decided to continue my payments until 1st February 2019. PFA
subsequently arranged for me to actually see the same Neurologist only in April 2019

6. | can find no explanation from [employee 3] in her letter why | was misquoted the terms and
conditions by [employee 2]

As | have said in my 1st Supplementary statement [employee 2] told me 'Secondly, the actual
earnings from work (the insureds earnings based occupational capacity) must be reduced by at
least 10 percent. When calculating the actual earnings we use the difference, between your for-
mer salary on which your cover is based, including any social and other public benefits and grants
to compensate for lost income' But, however the terms and condition 5.1.1.1.3 states 'PFA Pen-
sion is NOT entitled to use the insureds' actual earnings and [employee 2] used this terminology
twice | -7

According to the terms and conditions PFA should instead assess whether the insureds ability to
generate earnings by way of personal work, including any social and other public benefits and
grants to compensate me for lost income, has been reduced by at least 10 percent.

7. Since before 14.01.19 | had corresponded with PFA about the status of my Occupational Capac-
ity scheme which was due to be eligible only until 1st February 2019. (See Appendix E2) As you
know PFA had not followed up promptly with the mail | sent them on November 9th 2018 (See
Appendix P in [employee 3] letter) and [employee 3] says PFA received only a statement from the
investigating physician on February 26th 2019. This is nearly 1 month after my payments from
PFA had lapsed and | had been forced to continue in a new pension plan as mentioned earlier.
You can see that PFA had not followed up with [doctor] until 07.02.19 (See appendix F2) and they
had received the follow up on 08.02.19. which is 3 months after | had sent them his 'unfit lifelong
certificate' from [doctor]

In conclusion, my dispute with PFA started prior to the date of the New private pension plan dat-
ed 1 st February 2019
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PFA had:-

(a) not followed with the medical certificate from [doctor] until after this date

(b) PFA had cancelled a visit to the neurologist of their choosing in Copenhagen originally set for
October the 10m 2018 and had only booked the next appointment until April 2019 and they did
not receive his report until 6th May 2019.

(c) It appears PFA did not follow up with my GP, ..., to get further information about his certificate
dated 6th January 2019, (see appendix R from [employee 3]) even though | had signed the PFA
consent forms for them to follow up. As stated in my first statement, due to this certificate from
my GP | am now taking early retirement due to ill health by the [pension fund]. | can see no provi-
sion or explanation in the terms and conditions from PFA how early retirement affects my claim
with them.

| do not understand what 'work testing' is in the PFA terms and conditions. To gain employment in
[country 2] in any case, | would have to have certificate of fitness to work (it is called '...") | would
obviously find it very difficult if not impossible to obtain this '..." and return to the labour market
when | have to disclose all material facts including the certificate issued to me by my GP as men-
tioned above

| contend that the terms and conditions and treatment | complain to PFA about should not refer
to the Terms and Conditions from 2019 but the they should use the terms and conditions dated
9th November 2017 that existed at the time of my reported illness and disbursement of the Oc-
cupational Capacity insurance and payment protection cover (see appendix | from my first sup-
plementary statement for the terms and conditions)

There was therefore no need for [employee 3] to include PFA terms and conditions or insurance
certificate dated 13th Mach 2019 or refer to these new terms which only serves to cloud the
complaint | already have ongoing, especially when the lengthy PFA processing time is also includ-
ed in this equation. [Employee 3] apologises for these lengthy delays in her letter

| note on page 10 of the letter from [employee 3] that she states. 'PFA is aware that the English
translation may cause confusion, as the provision regarding the definition of the health provision-
al ability in paragraph 5.1.1.1.2 states to be reduced when the insured 'is no longer capable of
earning more than 50 per cent ...... ' The translation in this sub — paragraph is thus not fully in line
with the wording in the Danish Terms, but it does not change on understanding the terms of
payment in case of loss of earning capacity and practice in the field.'

| will have to let the Danish Insurance Complaints board decide on the statement from [employee
3] above, but, to me the Company (PFA) should not of sold the pension plan/occupational insur-
ance with such confusion existing. When | complained | can only quote what | have been given. In
my humble opinion the Company is the expert in this field | am a customer relying on their non
confusing expertise and | therefore believe my existing claim is in compliance with section
5.1.1.1.2 that | had been given as mentioned in (3) above and also as per appendix | from my 1st
Supplementary statement.

[Employee 3] states on page 10 of her letter that 'the judgement delivered by the [country 1]
court system cannot be emphasized since it is Danish law and case law that apply in this case'.

I am no expert in this field . but | believe the statement from [employee 3] was about my question
about the term — 'any occupation'
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| have been informed of the following :-

For good measure. we can further inform you that stk. 1 of § 38 b in the Danish Contracts Act has
the following wording (our own unauthorized translation):

If there is doubt as to the meaning of a contract and the contractual term concerned has not been
individually negotiated, the term shall be interpreted in the way that is most favourable to the
consumer. The burden of proof is on the seller or supplier to show that a contractual term has
been individually negotiated.

| can further add confusion to this term any occupations by asking how it may be assessed against
getting work in 'any occupation' with all the medical evidence supplied | have, significant cognitive
defects, (delay in processing information etc) Chronic symptoms (long term) fumbling, and should
as per the letter from the Neurologist the occupation must have functions that are routine, pre-
dictable and concrete. The patient should not be subjected to stressful work functions. The pa-
tient cannot perform work functions where a vehicle is to be driven.

| therefore cannot understand how these restrictions apply to 'any occupation'

[Employee 3] states on page 10 of her letter that 'the attesting physician in May 2018 refers to the
insured to onshore work and when completing a medical certificate in July 2018, the attesting
physician does not reject full or partial earning in another capacity'

On the other side of the coin- neither physician could state that | would meet the PFA occupa-
tional capacity insurance terms :- section 5.1.1.1.2- 'The Health based Occupational Capacity has
been reduced by at least 50 per cent when the insured is- according to PFA Pensions assessment-
is no longer capable of earning more than 50 per cent of the usual salary paid to persons with full
occupational capacity'.

5.1.1.1.4 states 'the former salary on which the cover is based shall mean the salary that PFA Pen-
sion has on record as the salary on which the cover is based before the health based capacity was
reduced by 50 per cent'

The salary that PFA had on record was 1,206,460.92 DKK as per the pension certificate dated 9th
November 2017"

Selskabet har i brev af 12/12 2019 til naevnet bl.a. anfgrt:

"PFA fastholder, at selskabet har vaeret berettiget til at stoppe udbetaling af Igbende invalideydel-
ser og indbetalingssikring fra den 1. februar 2019 og at selskabet har behandlet sagen i overens-
stemmelse med saedvanlig praksis pa omradet. PFA henviser til indholdet af selskabets brev til an-
kenaevnet af 11. november 2019.

PFA har fglgende kommentarer til det fremsendte brev — selskabet vil i det vaesentligste fglge for-
sikredes systematik i brevet af 16. november 2019.

Forsikrede henviser til et informationsark, som han har vedlagt som bilag og forsikrede anfgrer
herom, at der i arket under punktet vedrgrende forsikredes pligter ikke er anfgrt, at det er forsik-
rede, som har bevisbyrden for, at erhvervsevnen er nedsat i daekningsberettigende grad. PFA ggr
opmarksom pa, at informationsarket ikke er en udtgmmende beskrivelse af regler og praksis,



Ankenaevnet for Forsikring

17.

94278

herunder bevisbyrderegler, men et kortfattet informationsark, udarbejdet med henblik p3, at for-
sikrede kan danne sig et overordnet overblik over forsikringsproduktet.

PFA finder anledning til at gentage, at selskabet har afvist deekning med henvisning til den hel-
bredsmaessige betingelse i forsikringsbetingelserne. PFA har saledes ikke forholdt sig til den gko-
nomiske betingelse for daekning, hvorefter forsikredes indtjening skal vaere nedsat med 10 pro-
cent — og ikke som anfgrt af forsikrede med 50 procent. Selskabet har derfor ikke foretaget en
naermere beregning af forsikredes indtaegt for og efter hans sygemelding. For en god ordens skyld
har PFA som bilag X vedlagt forsikredes forsikringsvilkar af 9. november 2017 pa engelsk.

Selskabet har fulgt almindelig procedure ved forsikrede private viderefgrelse af ordningen, lige-
som at selskabet har fulgt almindelig procedure ved indhentelse af laegelige oplysninger, herunder
indkaldelse til specialleegeundersggelse. PFA fandt det ikke ngdvendigt med en laegelig speciallae-
geundersggelse i november 2018, da selskabet pa dette tidspunkt valgte at forlaenge forsikredes
udbetalingerne.

Forsikredes bemaerkninger vedrgrende hans aktuelle indtjening finder selskabet ikke relevante,
idet selskabet — som anfgrt ovenfor — ikke har stoppet forsikredes udbetalinger med henvisning til
den gkonomiske betingelse, men med henvisning til den helbredsmaessige betingelse.

Behandlingen af forsikredes sag har fulgt selskabets almindelig procedure for behandling af sager
vedrgrende tab af erhvervsevne. Ved selskabets vurdering af 25. september 2018 var det selska-
bets opfattelse, at forsikredes erhvervsevne var nedsat frem til 1. februar 2019. Idet forsikrede
ved stop af ydelserne fortsat ikke var vendt tilbage til arbejdsmarkedet, fandt selskabet pa dette
tidspunkt anledning til at indhente yderligere dokumentation af forsikredes helbredsmaessige til-
stand, herunder en specialleegeerklaering.

PFA finder anledning til at anfgre, at afggrende for vurdering af forsikredes erhvervsevne i hen-
hold til forsikredes ordning og vilkar er, hvorvidt forsikredes erhvervsevne ud fra en helbreds-
maessig vurdering er nedsat i daekningsberettigende grad. Offentligretlig indretning og regulering
af arbejdsmarkedet — i forsikredes tilfeelde det [land 2s] arbejdsmarked — har ikke betydning for
vurdering af omfanget af forsikredes helbredsmaessig erhvervsevne.

PFA er enig i, at det er ankenzevnets opgave at vurdere, hvorledes 'generel erhvervsev-
ne/erhvervsevne i ethvert erhverv' skal forstds og hvorvidt PFA i gvrigt har overholdt de danske
regler pa omradet, herunder aftalelovens regler.

Forsikrede har i sit sidste afsnit henvist til forsikringsvilkarenes punkt 5.1.1.1.2 og punkt 5.1.1.1.4
og sat disse to punkter i relation til hinanden (bilag B). Imidlertid laegger punkt 5.1.1.1.4 sig til
punkt 5.1.1.1.3 og defineringen af den 'hidtidige deekningsgivende Ign’, som bruges ved vurdering
af forsikredes opfyldelse af den gkonomiske betingelse i vilkdrenes punkt 5.1.1.1.3. Da selskabet
ikke har gjort denne betingelse gaeldende, findes forsikredes bemaerkningerne herom uden be-
tydning for sagen."



Ankenaevnet for Forsikring

18. 94278
Klageren har den 19/12 2019 meddelt naevnet, at han ikke har yderligere kommentarer.
Naevnet har faet forelagt bilag fra sagen. Et uddrag gengives i det fglgende.

Af legeerklaering af 22/5 2018 fremgar bl.a.:

"Reason for failure:

In my opinion UNFIT for offshore role as Ship Captain ([Manager]) for the foreseeable future and
probably long term.

Suffering with ongoing symptoms post CVA (stroke) on the 21-11-2017. Weekly migraines, re-
duced function left hand, fatigue, cognitive slowing and anxiety.

Could consider onshore roles or retirement in the future.

Review again end of 2018 if needed."

Af skemaet "Medical certificate — loss of earning capacity 2" udfyldt af klagerens laege til sel-

skabet fremgar bl.a.:

4 s the patient able to: NO YES IfYES:

a) maintain the current job?
b) maintain normal daily activities? X I:l Fully Partially

6 a) Your assessment of the prognosis for the patient's Unchanged

condition??

c) Do you expect the patient to fully or partially re- Not known, see .. medical
gain earning capacity in the current employment? report

d) Do you expect the patient to fully or partially re- Not known — Probably

gain earning capacity in another employment?

Af legeerkleering og journalnotat af 8/11 2018 fremgar bl.a.:
"UNFIT FOR OFFSHORE WORK LIFELONG.

K. Arbejdsgiver gnsker vurdering af fit/unfit ....

Har haft cerebral infarct 10/2007. Initielle gener var summen til ve arm .

Efterforlgbet praeget af darlig finmotorik, men ogsa kognitivt har der veeret deficit med manglen-
de koncentrationsevne, manglende evne til at multitaske .
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Har vaeret og er i behandling grundet angst/depression, via psykolog. Der foreligger dokumentati-
on for denne behandling. Se indscannede. Hertil har [klagerens pargrende] der er GP i [land 1] har
skrevet brev, der beskriver den kognitive status efter insultet. Se indscannede.

Hertil tidl. vurdering ved ... laege: Der vurderereder vil vaere Unfit long term.

Han beretter, at han var ude for en dame, der henvendte sig til ham i Kgbenhavn — og spurgte om
han havde brug for hjalp, da han sa forvirret ud.

Obj. preesenterer sig med latenstid, ordmobiliseringsbesvaer, fumler med papirer og fremstar ikke
kognitivt velfungerende, der er nogen tremor manum fremstar aldre end svt alder.

Der er pagaet et ar siden event og der er stadig betydelige kognitive deficits beskrevet ved psyko-
log, samt [pargrende] der er GP. Billedet her er identisk. Jeg ser ingen mulighed for fremtidigt ar-
bejde offshore.

Not Fit For Work Offshore Lifelong

Han samtykker og er faktisk lettet, han har den indsigt, at han ikke synes han pa forsvarlig vis kan
bestride tidl. job."

Af ansggningsblanket til klagerens pensionsfond udfyldt af klagerens laege fremgar bl.a.:

"Type of claim:

Il Health Agree
]

The Member is suffering from ill-health or incapacity: and as a result is perma- Disagree
nently unfit for any form or remunerative employment or self-employment."

Af neurologisk speciallaegeerklzaering af 6/5 2019 fremgar bl.a.:

"Aktuelle symptomer og funktionsnedszettelse

1) Nytilkommen hovedpine — af patienten beskrevet som migraene — som i starten var naesten
daglig. Hovedpinen var ledsaget af overfglsomhed for lyd og lyd, men der var ingen pulse-
rende smertekvalitet, halvsidig udbredelse eller forvaerring ved fysisk aktivitet. Der var in-
gen autonome symptomer. Smerterne er pressende og lokaliseret til pande og gjenregion.
Frekvensen er aftaget spontant og er aktuelt 1-2 gange om maneden, varighed 2-3 timer.

2) Nedsat overblik og evne til at multitaske og handtere mere end en ting af gangen.

3) Har sveerere ved at finde vej end tidligere, og er ophgrt med at fgre bil, da han ikke fgler sig
i stand til bade at koncentrere sig om at fgre bilen og finde vej og orientere sig i trafikken
samtidig. Har haft et mindre uheld med en traktor og har ikke kgrt siden. For vild under be-
spget i [by] mhp denne specialleegeerklzering, dette ville ikke ske for patienten fgr sygdoms-
tilfeldet.

4) Klager over nedsat hukommelse. Glemmer aftaler, og skal skrive ting ned. Glemmer trods
dette aftaler. Taber traden i samtaler.

5) Fgler sig mere opfarende og mindre talmodig end tidligere.

6) Klager over sendret smagssans saledes at alt har samme ubeskrivelige smag. Pt. fgler at han
kender smagen, men kan ikke satte navn pa hvad det er. Det er ikke en egentlig ubehagelig
smag/lugt. Dette er opstaet relativt for nyligt og ikke i umiddelbar forbindelse med blod-
propper eller operation af halspulsarer.

7) Hverdagen gar med gor det selv projekter og havearbejde. Kan selvstaendigt varetage dette,
men det tager laengere tid og koncentration end tidligere. Har bemaerket at seerligt visse
opgaver er meget vanskeligere end fgr. Forsggte eksempelvis at samle en gynge leveret
som samlesaet, men opgaven var naermes uoverstigelig. Pt vurderer at det tidligere ville ha-
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ve en meget let opgave for ham. Har meldt sig ind i en vandregruppe for at fa lidt motion og
fa afledt tankerne

Objektivt

Patienten fremtreeder med normalt stemningsleje. Pt. er staerkt tilbgjelig til at digrediere, nar han
skal svare pa et spgrgsmal og ma flere gange mindes om hvad spgrgsmalet var (aegtefallen gen-
kender dette og siger at det er tilkommet efter at patienten er blevet syg). Fremtrader uden til-
bgjelighed til aggravation. Ingen afasi, sproget har normal syntaks og prosodi. Kan fortolke alm.
ordsprog. Ingen dysatri. Ingen sensorisk eller spatial neglect/inattention, ingen apraksi .

Pt. er ambidexter. Kan skrive med begge haender, men foretraekker venstre. Bruger hgjre hand til
vaerktgj og saks, sparker til bold med hg. fod. Fremtraeder ikke smertepavirket.

Kranienerver: Normalt synsfest, normale gjenbevaegelser. Normal kraft og trofik i ansigt og tunge.
Ekstemitier: normal strakt-arm test. Normal kraft, tonus og trofik. Normale refl og plantarrespons.
Normal sensibilitet og koordination.

Gang: upafaldende.

Konklusion

... arig mand, ambidexter, tidl. kaptajn for ... som i oktober 2017 oplever pludseligt indseettende
foleforstyrrelser og klodsethed i ve. arm/hand. Patienten sgger ikke straks laegehjeelp. Da han
kommer tilbage til hjemmet 3-4 uger efter debut konstateres multiple lakulzere infarkter i hg.
hemisfeere, isaer bagtil og UL af halskar paviser betydende stenose i hg. carotis interne, som efter-
felgende opereres. Efter operation bemarker pargrende at patienten har @ndret adfeerd. Der
klages over kognitive problemer i form af nedsat overblik og hukommelse, nedsat evne til multita-
sking, nedsat evne til at udfgre komplekse opgaver (samlesaet) samt orienteringsevne. Desuden
affektive andringer i form af tilbgjelighed til at blive mere opfarende og utalmodig med omgivel-
serne. Pt. har faet en nytilkommen hovedpine, migraenelignende , aktuelt 1-2 gange om maneden.
Pt. er vurderet varigt uegnet til off-shore arbejde af sgfartslaege.

Jeg vurderer at det er overvejende sandsynligt at patientens klager er forenelige med fglger efter
leesioner i hg. hemisfeere under forudsaetning af at patienten har er venstresidigt hemisfeeredo-
minant. (Patienten er ambidexter). Det er herudover pafaldende at patienten ikke s@ggte laege i
forbindelse med debut af symptomer. Pt. mener selv at dette skyldes travlhed, men det kan ikke
udelukkes at det skyldes den nedsatte sygdomsindsigt som er hyppig ved non-dominante hemi-
sfaerelaesioner.

Jeg finder overordnet at der er sammenhaeng mellem klager, objektive fund, MR fund og den
nedsatte funktionsevne, men det skal anfgres at patientens klager helt overvejende er kognitive
og at egentlig neuropsykogisk testning ville kunne beskrive disse deficits mere praecist.

Der er ikke behov for yderligere behandling. Jeg vurderer at tilstanden er stationaer og kronisk. Jeg
vurderer ikke at psykiske eller sociale forhold spiller en rolle for tilstanden. Depression er hyppigt
efter apopleksi, men ved almindelig klinisk samtale og uden psykiatrisk specialistviden finder jeg
ikke tegn pa depression hos denne patient og tidligere behandling af depression har tilsyneladen-
de ikke haft positiv effekt pa funktionsevnen.

Jeg ser intet hinder for arbejdsprgvning, men det skal i sa fald vaere i rutinepraegede, forudsigelige
og konkrete arbejdsfunktioner ligesom patienten ogsa bgr skanes for stressende arbejdssituatio-
ner. Patienten kan ikke varetage arbejdsfunktioner, hvor der skal fgres kgretgj."
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Af pensionsvilkar fra 9/11 2917 fremgar bl.a.:

"5. Saerlige pensionsvilkar for PFA Erhvervsevne

5.1. Lobende udbetaling af erhvervsevneforsikring og indbetalingssikring

PFA Pension udbetaler Igbende erhvervsevneforsikring og yder indbetalingssikring, hvis den for-
sikrede uafbrudt i mindst 3 maneder (karensperioden) har nedsat erhvervsevnen i daekningsbe-
rettiget grad som fglge af sygdom eller ulykkestilfeelde.

5.1.1. Definition af erhvervsevnenedsattelsen
5.1.1.1. Nedseettelse i deekningsberettiget grad

5.1.1.1.1. Generelt om nedszettelse

Erhvervsevnen er nedsat i deekningsberettiget grad, hvis PFA Pension vurderer, at den forsikredes
evne til at udfgre arbejde ud fra en helbredsmaessig vurdering (herefter betegnet 'Helbredsmaes-
sig erhvervsevne') er nedsat med mindst 50 procent, og at den forsikredes indtjening (herefter
ogsa betegnet '@konomisk erhvervsevne') er nedsat med mindst 10 procent.

5.1.1.1.2. Den Helbredsmaessige erhvervsevne

Den Helbredsmaessige erhvervsevne er nedsat med mindst 50 procent, nar den forsikrede — efter
PFA Pensions skgn — ikke laengere er i stand til at arbejde mere end 50 procent af, hvad der er
saedvanligt for fuldt erhvervsdygtige personer. Bedgmmelsen sker pa grundlag af en helhedsvur-
dering under hensyn til den forsikredes helbredstilstand, uddannelse og tidligere beskeaeftigelse.

Den Helbredsmaessige erhvervsevne vurderes i forhold til ethvert erhverv. Indtil den Helbreds-
maessige erhvervsevne er stationzr, kan PFA Pension dog vurdere den i forhold til det erhverv,
som den forsikrede hidtil har arbejdet inden for.

5.1.1.1.3. Den @konomiske erhvervsevne

Nedgangen i den @konomiske erhvervsevne (indtjeningsnedsaettelsen) beregnes som forskellen
mellem den forsikredes hidtidige deekningsgivende lgn og den forsikredes faktiske indtjening pa
anmeldelsestidspunktet, inklusive eventuelle sociale og andre offentlige indteegtskompenserende
ydelser og tilskud.

PFA Pension har dog ret til ikke at anvende den forsikredes faktiske indtjening, men derimod til at
vurdere om den forsikredes evne til at skabe indtjening ved personligt arbejde, inklusive mulighe-
den for eventuelle sociale og andre offentlige indtaegtskompenserende ydelser og tilskud, er ned-
sat med mindst 10 procent i forhold til den hidtidige daekningsgivende Ign. Hvis PFA Pension fore-
tager en sadan vurdering af den @konomiske erhvervsevne, vurderes evnen til at skabe indtjening
efter erhvervsevnetabet inden for ethvert erhverv. Indtil den Helbredsmaessige erhvervsevne er
stationaer, kan PFA Pension dog vurdere evnen til efter det helbredsmaessige erhvervsevnetab at
skabe indtjening inden for det erhverv, som den forsikrede hidtil har arbejdet inden for.

5.1.1.1.4. Hidtidige daekningsgivende lgn
Ved hidtidige deekningsgivende Ign forstas den Ign, som PFA Pension senest har registreret som
den dakningsgivende lgn, inden den Helbredsmaessige erhvervsevne blev nedsat med 50 procent.
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Hvis den forsikrede var deltidsansat, inden erhvervsevnen blev nedsat, omregnes den registrere-
de deltidslgn til en fuldtidslgn, nar nedgangen i den @konomiske erhvervsevne og dermed den
eventuelle berettigelse til ydelse beregnes. Hvis der skal ske udbetaling, vil der, ved beregningen
af hvor meget der skal udbetales, derimod blive taget udgangspunkt i deltidslgnnen.

Hvis det viser sig, at den registrerede daekningsgivende lgn ikke er korrekt, og forskellen mellem
denne og den Ign, som arbejdsgiveren skulle have oplyst ifglge aftalen med PFA Pension, er 25
procent eller derover, har PFA Pension ret til at anvende den Ign, som forsikringstageren skulle
have oplyst, nar den @konomiske erhvervsevne beregnes.

5.1.4. Tilkendelsesperiode

PFA Pension tilkender udbetaling af Ipbende erhvervsevneforsikring og yder indbetalingssikring
for en periode, der fastsattes af PFA Pension. Hvis erhvervsevnen er nedsat i deekningsberettiget
grad ved periodens udlgb, tilkender PFA Pension udbetaling og indbetalingssikring for en ny peri-
ode, hvis betingelserne herfor er opfyldt, og sa fremdeles."

Af den engelske oversattelse af pensionsvilkar fra 9/11 2017 fremgar bl.a.:

"TRANSLATION
In case of any discrepancy between the Danish text and the English translation, the Danish text
shall prevail.

5. Special terms and conditions of pension for PFA Occupational Capacity

5.1. Regular disbursements of occupational capacity insurance and payment protection cover
PFA Pension shall disburse regular occupational capacity insurance and grant payment protection
cover, if the insured's occupational capacity is reduced for at least 3 months (the waiting period)
to a degree qualifying for cover due to illness or an accident.

5.1.1. Definition of the reduction in occupational capacity
5.1.1.1. Reduction to a degree qualifying for cover

5.1.1.1.1. General information about reduction

The occupational capacity has been reduced to a degree qualifying for cover if PFA Pension esti-
mates that the insured's working capacity based on a health assessment (hereinafter referred to
as 'the Health-based occupational capacity') has been reduced by at least 50 per cent and that the
insured's earnings (hereinafter referred to as 'the Earnings-based occupational capacity') has been
reduced by at least 10 per cent.

5.1.1.1.2. The Health-based occupational capacity

The Health-based occupational capacity has been reduced by at least 50 per cent when the in-
sured -- according to PFA Pension's assessment — is no longer capable of earning more than 50 per
cent of the usual salary paid to persons with full occupational capacity. The assessment shall be
made on the basis of an overall health evaluation with regard to the insured's state of health, ed-
ucation and previous employment.

The Health-based occupational capacity is assessed compared to all occupations. Until the Health-
based occupational capacity is stationary, PFA Pension can assess the capacity in relation to the
insured s previous occupation.
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5.1.1.1.3. The Earnings-based occupational capacity

The reduction in the Earnings-based occupational capacity (reduction in earnings) is calculated as
the difference between the insured s former salary on which cover is based and the insured s ac-
tual earnings at the date of notification, including any social and other public benefits and grants
to compensate for lost income.

However, PFA Pension is not entitled to use the insured's actual earnings as a basis, but must in-
stead assess whether the insured's ability to generate earnings by way of personal work, including
any social and other public benefits and grants to compensate for lost income, has been reduced
by at least 10 per cent compared to the insured's former salary on which cover is based. If PFA
Pension makes such an assessment of the Earnings-based occupational capacity, the ability to
generate earnings after the reduction in occupational capacity shall be assessed within all occupa-
tions. However, until the Health-based occupational capacity is stationary, PFA Pension may as-
sess the insured's capacity, after the reduction in Health-based occupational capacity, to generate
earnings within the insured s previous occupation.

5.1.1.1.4. The former salary on which cover is based

The former salary on which cover is based shall mean the salary that PFA Pension has on record as
the salary on which cover is based before the Health-based occupational capacity was reduced by
50 per cent.

If the insured was employed on a part-time basis before the occupational capacity was reduced,
the part-time salary on record will be converted into a fulltime salary when the reduction of the
Earnings-based occupational capacity, and thus any entitlement to benefits, is calculated. If dis-
bursements are to be made, the calculation of the disbursements will be based on the part-time
salary.

If the registered salary on which cover is based is incorrect, and the difference between this salary
and the salary which the employer should have disclosed according to the agreement with PFA
Pension is 25 per cent or more, then PFA Pension shall be entitled to use the salary which the in-
sured should have disclosed when the Earnings-based occupational capacity is calculated.

5.1.4. Period of entitlement

PFA Pension shall grant entitlement to regular disbursements under the occupational capacity in-
surance and to payment protection cover for a period determined by PFA Pension. If the occupa-
tional capacity is reduced to a degree qualifying for cover at the end of the period, PFA Pension
shall grant entitlement to disbursements and payment protection cover for a new period, provid-
ed that the conditions for this have been met, etc."

Klageren har fremlagt Ombudsman news September/October 2004 Issue 40, hvor det af side 11

fremgar fglgende:

'any occupation’ - an unfair contract term in personal accident/ critical illness insurance?

You can insure yourself against the risk of an accident or illness leaving you totally and perma-
nently disabled and preventing you from carrying on:

W your own occupation;
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m any occupation for which you are suited (for example, because of your education, training or
experience); or
m any occupation whatsoever.

The most expensive level of cover is that which pays you benefits if you are unable to continue
with your ‘own occupation’. As long as your disability prevents you from continuing in the occupa-
tion you had before the accident or illness (your ‘own occupation’), you will get benefits - even if
you are still able to carry out some alternative form of paid employment.

The cheapest form of cover is that which pays you benefits if you become so disabled that you are
unable to continue with 'any occupation’. Insurers usually interpret this to mean that you will re-
ceive policy benefits only if you are unable to carry out any occupation at all. It is a high threshold
to pass, since few people are so disabled that they cannot, ever again, carry out any occupation at
all.

However, the Court of Appeal has indicated that the term ‘any occupation' is ambiguous, so it
should be interpreted in favour of the policyholder rather than the insurer. In the case of Sargent
v GRE (UK) Ud (reported 16 April 1997 on www.lawtel.co.uk). Mr Sargent had ‘any occupation’
cover and suffered a serious hand injury. The insurer argued that benefit was payable only if the
injury meant that Mr Sargent was now unable to undertake any occupation at all. And since Mr
Sargent was still able to do some manual labour, even though this was at a less skilled level than
the work he had done before the accident, the insurer said he was not entitled to any benefit.

Mr Sargent thought that the term ‘any occupation' in his policy meant that if, as a result of his ac-
cident, there was any occupation that he was now physically incapable of doing, even if this was
an occupation for which he had received no training or shown no previous aptitude (such as being
a concert pianist), then he should receive the benefit.

The Court of Appeal found unanimously in favour of Mr Sargent: 'the potential width of the ex-
pression 'any occupation' is circumscribed by its context and implicitly limited to any relevant oc-
cupation. The evident purpose of personal accident insurance against permanent disablement of a
person ... is to provide for the event that he is permanently disabled from attending to his occu-
pation as at the time of his disabling injury and not just to provide for the more drastic and remote
event that he would not be able to attend to any occupation of any kind at all ever again.’ (Lord
Justice Mummery)".

Naevnet udtaler:

Klageren, der er fgdt i 1950'erne, er uddannet inden for sgfart som daeksofficer og kaptajn og

har arbejdet som kaptajn i mange ar. | oktober 2017 fik han et lille slagtilfelde, og MR skannin-

ger i november 2017 paviste multiple lakunaere infarkter i hgjre hjernehalvdel og forkalkning af

halspulsaren, som han blev opereret for. Han har kognitive problemer i form af nedsat overblik

og hukommelse, nedsat evne til at multitaske og at udfgre komplekse opgaver (samlesat) og
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nedsat orienteringsevne. Han er blevet mere opfarende og utalmodig, og han far migraenelig-
nende hovedpine 1-2 gange om maneden. Han blev ved laegeundersggelser den 11/1 2018 og
22/5 2018 erklaeret midlertidigt uegnet til offshore arbejde og ved leegeerklering af 8/11 2018
erklaeret varigt uegnet til offshore arbejde. Han havde lgnophgr den 28/12 2017, men var fort-
sat ansat hos sin arbejdsgiver frem til november 2018, hvor han blev "made redundant". Han

har modtaget "Early retirement ill health pension" fra en pensionsfond fra den 9/1 2019.

Selskabet har udbetalt midlertidige ydelser fra den 1/4 2018 til den 1/2 2019. Selskabet har
afvist at udbetale helbredsbetingede ydelser fra den 1/2 2019 med henvisning til, at klagerens

generelle erhvervsevne ikke er nedsat i daekningsberettigende grad.

Klagerens krav er fortsaettelse af udbetalingerne og preemiefritagelse. Han har anfgrt, at han
opfylder daekningskriterierne som beskrevet i de engelske pensionsvilkars pkt. 5.1.1.1.2 og
5.1.1.1.3. Han har endvidere anfgrt, at begrebet "stationzer" ikke er defineret i forsikringsbetin-
gelserne, og at han finder, at hans tilstand medicinsk set ikke er stationaer. Han har ogsa klaget

over selskabets sagsbehandling, og at forsikringen efter hans mening er oversolgt.

Klageren har i mail af 14/10 2019 til naevnet bl.a. anfgrt,"l have discovered that according to a
[country 1] appeal court decision, that when using the term 'any occupation' this has been
classed as an unfair term in in personal accident/critical illness insurance. | was wondering if
you could advise if this is the same in Denmark — see attached description of the decision by the
Court of Appeal. Af beskrivelsen fremgar blandt andet fglgende: "The Court of Appeal found
unanimously in favour of Mr Sargent: 'the potential width of the expression 'any occupation' is
circumscribed by its context and implicitly limited to any relevant occupation. The evident pur-
pose of personal accident insurance against permanent disablement of a person ... is to provide
for the event that he is permanently disabled from attending to his occupation as at the time of
his disabling injury and not just to provide for the more drastic and remote event that he would

not be able to attend to any occupation of any kind at all ever again.' (Lord Justice Mummery)".
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Af leegeerklaering af 22/5 2018 udarbejdet til klagerens arbejdsgiver fremgar det, at "In my op-
pinion UNFIT for offshore role as Ship Captain ([manager]) for the forseeable future and proba-
bly long term. Suffering with ongoing symptoms post CVA (stroke) on the 21-11-2017. Weekly
migraines, reduction function left hand, fatigue, cognitive slowing and anxiety. Could consider

onshore roles or retirement in the future. Review again end of 2018 if needed".

Af legeerklaering af 8/11 2018 udarbejdet til klagerens arbejdsgiver fremgar det, at "Unfit for
offshore work lifelong". | leegejournalen er det blandt andet anfgrt, at klageren "Har haft cereb-
ral infarct 10/2017 ... Efterforlgbet praeget af darlig finmotorik, men ogsa kognitivt har der vae-
ret deficit med manglende koncentrationsevne, manglende evne til at multitaske ... Han beret-
ter, at han var ude for en dame, der henvendte sig til ham i [by] — og spurgte om han havde
brug for hjaelp, da han sa forvirret ud. Obj. praesenterer sig med latenstid, ordmobiliseringsbe-
sveer, fumler med papir og fremstar ikke kognitivt velfungerende, der er noget tremor manum

fremstar aeldre end svt. alder".

Af neurologisk specialleegeerkleering af 6/5 2019 fremgar det, at der "klages over kognitive pro-
blemer i form af nedsat overblik og hukommelse, nedsat evne til multitasking, nedsat evne til at
udfgre komplekse opgaver (samlesaet) samt orienteringsevne. Desuden effektive andringer i
form af tilbgjelighed til at blive mere opfarende og utdlmodig med omgivelserne. Pt. har faet en
nytilkommen hovedpine, migraenelignende, aktuelt 1-2 gange om maneden. Pt. er vurderet
varigt uegnet til off-shore arbejder af sgfartslaege ... Jeg finder overordnet, at der er sammen-
hang mellem klager, objektive fund, MR fund og den nedsatte funktionsevne, men det skal
anfgres at patientens klager helt overvejende er kognitive og at egentlig neuropsykologisk test-
ning vil kunne beskrive disse deficits mere praecis. Der er ikke behov for yderligere behandling.
Jeg finder tilstanden stationaer og kronisk ... Jeg ser intet hinder for arbejdsprgvning, men det
skal i sa fald veere i rutinepraegede, forudsigelige og konkrete arbejdsfunktioner ligesom patien-
ten ogsa bgr skanes for stressende arbejdssituationer. Patienten kan ikke varetage arbejdsfunk-

tioner, hvor der skal fgres kgretgj".
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Efter pensionsvilkarenes punkt 5.1.1.1.1 fremgar det, at "erhvervsevnen er nedsat i daeknings-
berettigende grad, hvis PFA Pension vurderer, at den forsikredes evne til at udfgre arbejde ud
fra en helbredsmaessig vurdering (herefter betegnet "Helbredsmaessig erhvervsevne") er nedsat
med mindst 50 procent, og at den forsikredes indtjening (herefter ogsa betegnet "@konomisk

erhvervsevne") er nedsat med mindst 10 procent.

Naevnet finder det kritisabelt, at definitionerne af Helbredsmaessig og @konomisk erhvervsevne
i pensionsvilkarenes punkt 5.1.1.1.2 og 5.1.1.1.3 ikke er oversat korrekt i den engelske version
af forsikringsbetingelserne. Det kan imidlertid ikke fa indflydelse pa sagens bedgmmelse, idet
det fremgar af forsiden pa de engelske pensionsvilkar, at "In case of any discrepancy between

the Danish text and the English translation, the Danish text shall prevail".

Selskabet har tilkendt klageren midlertidige ydelser i flere perioder og senest til den 1/2 2019 i
overensstemmelse med pensionsvilkarenes punkt 5.1.4. Naevnet finder ikke grundlag for at
kritisere, at selskabet fra den 1/2 2019 har foretaget en vurdering af klagerens generelle er-
hvervsevne, idet det pa dette tidspunkt matte anses for tilstreekkelig sikkert, at klageren ikke
ville kunne vende tilbage til sit hidtidige arbejdsomrade pa normale vilkar. Neevnet har blandt
andet lagt vaegt pa, at klageren i lsegeerklaering af 8/11 2018 er vurderet varigt uegnet til off-

shore opgaver.

Naevnet bemaerker indledningsvist, at der ved begrebet "erhvervsevnetab" i erstatningsansvars-
lovens § 5 og arbejdsskadesikringslovens § 17 forstas nedseaettelse af pagseldendes evne til "at

skaffe sig indtaegt ved arbejde".

Ved en forsikringsordning med daekning ved generelt erhvervsevnetab er det i overensstem-
melse med denne forstaelse af erhvervsevnetabsbegrebet saedvanligt, at forsikringsbetingel-
sernes definition af et daekningsberettigende helbredsbetinget erhvervsevnetab tager ud-

gangspunkt i, om sikrede er "i stand til at tjene" en naermere angivet brgk (typisk halvdelen
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eller 1/3) af, hvad der er sadvanligt i samme egn for fuldt erhvervsdygtige personer med lig-

nende uddannelse, anciennitet og alder.

Traditionelt har pensionsselskaberne anlagt den vurderingspraksis, at de for det fgrste har vur-
deret sikredes helbred (det helbredsmaessige kriterium), hvor pensionsselskaberne har set pa,
hvilke jobs sikrede med rimelighed kan varetage henset til sikredes gener. For det andet har de
vurderet, hvilken indtjening (det gkonomiske kriterium) sikrede vil kunne opna ved en sadan
beskaeftigelse. Kan sikrede arbejde mere end den angivne brgk (eksempelvis halvdelen) i sit
hidtidige eller i besleegtede erhverv, har pensionsselskaberne allerede af den grund afvist, at
der foreligger et daekningsberettigende helbredsbetinget erhvervsevnetab. Ma sikrede grundet
sine skanebehov arbejde i (helt) andre erhverv, har pensionsselskaberne vurderet, om sikrede i
disse andre erhverv vil kunne opna en indtjening, der mindst svarer til den angivne brgk (ek-
sempelvis halvdelen), nar der sammenlignes med den indtjening, som sikrede kunne opna i
sikredes hidtidige/beslaegtede jobfunktioner. Ved denne indkomstvurdering er der taget hen-
syn til, hvad der er sadvanligt at tjene i samme egn for fuldt erhvervsdygtige personer med

lighende uddannelse, anciennitet og alder.

Navnet bemarker videre, at forsikringsbetingelserne for klagerens forsikring indeholder en
definition af "Den @konomiske erhvervsevne" og "Den Helbredsmassige erhvervsevne", der

begge skal vaere nedsat i deekningsberettigende grad, for at sikrede er berettiget til deekning.

For sa vidt angar "Den @konomiske erhvervsevne" fremgar det af forsikringsbetingelsernes
punkt 5.1.1.1.1 og 5.1.1.1.3, at der stilles krav om, at forsikredes faktiske indtjening — inklusiv

offentlige tilskud/ydelser — er nedsat med mindst 10 %.

Naevnet leegger til grund, at klagerens aktuelle indtjening (Den @konomiske erhvervsevne) er

nedsat med mindst 10 %.
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For sa vidt angar "Den Helbredsmaessige erhvervsevne" fremgar det af forsikringsbetingelser-
nes punkt 5.1.1.1.1 og 5.1.1.1.2, at der stilles krav om, at forsikrede ikke lzengere er "i stand til
at arbejde" mere end 50 % af, hvad der er sadvanligt for fuldt erhvervsdygtige personer.
Spergsmalet er herefter, hvilke jobs, selskabet med rimelighed kan lade indga i vurderingen, nar
selskabet — ud fra en helbredsmaessig vurdering — skal afggre, om klageren alene kan udfgre

arbejde mindre end halvdelen af normal tid.

Naevnet finder, at udgangspunktet for vurderingen af den helbredsmaessige erhvervsevne ma
veere, at der foretages en helhedsvurdering under hensyn til den forsikredes helbredstilstand,
uddannelse og tidligere beskaftigelse, som anfert i forsikringsbetingelsernes punkt 5.1.1.1.2.
Der foreligger ikke tilstreekkelige holdepunkter for at antage, at begrebet "erhvervsevnetab" i
naervaerende forsikringsbetingelser har en vaesentlig anden betydning, end hvad der saedvanlig-
vis forstas ved "erhvervsevnetab" — en nedseettelse af sikredes evne til at skaffe sig indtaegt ved

arbejde.

Naevnet bemaerker, at safremt selskabet matte gnske at gennemfgre en sendring af forsikrings-
produktets grundlaeggende karakter, ma selskabet sikre sig, dels at det nye vurderings-

kriterium fremgar klart og tydeligt af aftalegrundlaget.

Pa den baggrund finder navnet, at klageren med uddannelser som daksofficer og kaptajn og
tidligere beskzeftigelse i en lederstilling som kaptajn ikke med rimelighed kan sammenlignes
med personer, som udfgrer arbejde uden brug af naeevneveerdige, uddannelsesmaessige kompe-

tencer og uden naevneveaerdigt ansvar for egen arbejdsplanlaegning.

Efter en gennemgang af sagen finder naevnet, at klagerens erhvervsevne er nedsat, men at kla-
geren ikke har bevist, at hans helbredsmassige erhvervsevne fra den 1/2 2019 er nedsat med

mindst 50 %.
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Naevnet har blandt andet lagt vaegt pa, at klageren har gener i form af nedsat overblik og hu-
kommelse, nedsat evne til at multitaske og udfgre komplekse opgaver og nedsat orienterings-

evne.

Naevnet har videre lagt veegt pa, at klageren alene er vurderet uegnet til offshore arbejde, at
det af laegeerklaeringen af 28/5 2018 fremgar, at han kunne overveje onshore arbejde, og at det
i neurologisk speciallaegeerklaering af 6/5 2019 er vurderet, at der ikke er noget til hinder for, at
han kan arbejdsprgves i mere rutinepreegede, forudsigelige og konkrete arbejdsfunktioner.
Naevnet har ogsa lagt vaegt pa, at klageren imidlertid ikke er arbejdsprgvet eller har forsggt at

arbejde onshore efter sit slagtilfaelde.

Naevnet kan herefter ikke kritisere, at selskabet har standset udbetaling af helbredsbetingede

ydelser efter den 1/2 2019.

Det, som klageren i gvrigt har anfgrt — herunder at forsikringen er oversolgt samt hans henvis-

ning til en udenlandsk dom — kan ikke fgre til andet resultat.

Det bemaerkes, at sagerne 93795, 93914, 94278 og 94715 alle angar fortolkning af de samme

forsikringsbetingelser og er afgjort af naevnet ved mgde den 30. juni 2020.

Som felge heraf

bestemmes:

Klageren far ikke medhold.
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