Ankenasevnet

for

Forsikring
Den 12. april 2023 blev i sag nr. 98423:

XXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXX

mod

AXA Financial Insurance Company v/CNP Santander Insurance
V/CNP Santander Insurance Life Dac

Postbox 50

2605 Brgndby

afsagt
kendelse:

Forsikringstageren har via sin bank gkonomisikring, der daekker ved ufrivillig arbejdslgshed.

| klageskema af 1/7 2022 til naevnet har klageren bl.a. anfgrt:

"Complaint related to SAFE-Insurance associated with Loan Contract no. [aftale-/police nr. 1] with
Santander Consumer Bank.

| hereby submit the following complaint against insurance company [selskabets samar-
bejdspartner] in relation to SAFE Insurance contract that has been claimed to be signed by me for
the Loan Contract no. [aftale-/police nr. 1] The loan agreement is presented as Appendix 1 - loan
contract. The loan contract no. [aftale-/police nr. 1] was signed on 11.07.2021, by me together
with [klagerens familiemedlem] and Santander Consumer Bank.

| first became aware that there is an insurance contract in force when | received the invoice for
the loan bill for February 2022 and had seen the change in monthly benefit size. The invoice is
presented as Bill February. Immediately after being aware of the insurance added on the bill, to-
gether with [klagerens familiemedlem], we contacted Santander Consumer Bank both through
phone and email, in order to learn more about the insurance we have supposedly signed for and
that is associated with car loan — Contract no. [aftale-/police nr. 1].

We have not received any relevant information regarding insurance, except the mention that in
December 2021 | agreed verbally through phone call to enter into an insurance contract and
agreed to insurance conditions with the 'Santander' partner'.
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| had a telephone conversation at the end of December 2021 with a Santander Consumer Bank'
employee but | did not agree to take out any insurance. The phone call has been recorded and can
be used as proof that.

| did not accept the insurance. We had asked multiple times through emails and objections to re-
ceive a copy of the call recording as audio file and the request was ignored.

| mentioned to Santander that | do not acknowledge that | signed for any insurance and therefore
we felt that the invoice should be changed. By email of January 27. 2022, Santander Consumer
Bank instructed us to contact Santander partner and we were given phone numbers, with no oth-
er information related to the company name or other form of contact. We have repeatedly called
the phone numbers (+45 ... and +45 ...) provided by Santander Consumer Bank and tried in vain to
obtain further information regarding the alleged insurance contract. | have spoken to several
[selskabets samarbejdspartneres] employees who referred me to another employee etc., but | re-
ceived no clarification or information. We informed Santander Consumer Bank that we had tried
in vain to obtain information from Santander partner, [selskabets samarbejdspartner].

To support all of the above, | attached files named

Objection Santander 1,

Objection Santander 2,

Objection Santander 3,

Objection Santander 4,

Objection Santander 5,

Objection Santander 6 and | made on 31.01.2022 a complaint against Santander attached to this
files, named Complaint Santander.

| do not recognize the obligation to pay the claim of DKK 630.31 and DKK 480 (monthly benefits -
February and March for SAFE insurance), since the claims are invoiced for a SAFE insurance that |
have not been agreed with and signed. Santander Consumer Bank terminated the loan agreement
no. [aftale-/police nr. 1] due to non-payment and handed the case over to debt collection at [in-
kassofirmal]. | attached the files named as [inkassofirma] and Annex to [inkassofirmal].

On 03.05.2022, lawyer .. on my behalf, raised an objection against [selskabets samar-
bejdspartner], for failure to submit further information and proof of the conclusion of an insur-
ance agreement between me and [selskabets samarbejdspartner]. | attached the file named Ob-
jection [selskabets samarbejdspartner]. The objection remained unanswered by [selskabets sa-
marbejdspartner]. Our last contact about this matter was made through our lawyer on 16th June
2022 through email sent to [selskabets samarbejdspartner], in which it was requested to submit
the information and proof within the given deadline but the request remained again unanswered.
The proof of the inquiry is named Last inquiry [selskabets samarbejdspartner].

On 26.04.2022, together with [klagerens familiemedlem] lodged a complaint to the Financial Ap-
peals Board against Santander Consumer Bank. Santander stated that information about the con-
clusion of the insurance agreement has been received from [selskabets samarbejdspartner],
which is the insurance intermediary for the Insurance company named CNP Santander Insurance.
Santander has for the purpose of the complaint board case received from [selskabets samar-
bejdspartner] a copy of the insurance documents that [selskabets samarbejdspartner] claimed
that had been sent to me. | did not receive any document and [selskabets samarbejdspartner] did
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not present any proof to support the claim that the insurance and additional documents were
sent to me.

The claimed insurance certificate is presented and attached as file named Appendix 2 Insurance,
from which is stated as date of issue (Udstedelsesdato) and date when the insurance take effect
(Forsikringen traeder i kraft) on 26-11-2022, which makes this situation unclear as when the obli-
gations should begin in the claimed insurance certificate.

We do not agree with the insurance certificate because | did not receive any proof of the conclu-
sion of the insurance, no communication of contract and additional documents was made after
the claimed insurance agreement was made, the insurance certificate presented by [selskabets
samarbejdspartner] contains no valid date, no signature (with NemID) made by me, no conditions
or installment plan.

To be mentioned that [selskabets samarbejdspartner] did not forward me any documents. The
documents were sent by [selskabets samarbejdspartner] to Santander in the proceedings regard-
ing the complaint | made to the Financial Appeals Board against Santander Consumer Bank.

In fact and foremost, [selskabets samarbejdspartner] is required to have complied with the formal
requirements that a company must meet before they can enter into an insurance agreement with
the customer.

It follows from section 34 e of the Insurance Contracts Act that:

‘In the case of insurance contracts entered into by distance selling, the insurance company must

provide the consumer with information about:

1) the company's name, main business activity, physical address and, if a foreign insurance com-
pany has a representative in this country, or if the company is otherwise represented by an-
other, relevant information about this representative, including his physical address,

2) the CVR number and that the insurance company is subject to supervision by the Danish Fi-
nancial Supervisory Authority, in the case of foreign companies the relevant identification
number in a trade register or similar public register in which the company may be entered,
and in the event of affiliation to approval schemes information on the relevant supervisory
authority

3) the nature and main characteristics of the insurance benefit,

4) the total price of the insurance benefit including fees, costs, including any delivery costs, VAT
and all other taxes, including any taxes or costs not paid through the company or imposed by
it, or, if an exact price can not be stated, the basis for the calculation of the price,

5) terms of payment, delivery or other fulfillment of the agreement, a possible non-termination
period and any access for the parties to terminate the agreement prematurely or unilaterally,
including information about any conditions for this

6) whether there is access to withdraw from the agreement, and if so, information on the start
date and duration of the withdrawal period and the conditions and procedure for exercising
the right of withdrawal, including the address to which notice of withdrawal must be sent,

7) any specific additional costs for the consumer using the communication technology in ques-
tion, if such additional costs are imposed;

8) how long the information is valid, including how long the service is offered at the stated price,

9) whether there is a right of appeal and, if applicable, the procedure for appeal, including in-
formation about a physical address where the consumer can contact with any complaints,
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10) any special risks of the insurance benefit due to the special nature of the benefit or as a result
of the operations to be carried out, as well as information if the price of the benefit depends
on fluctuations in the financial markets and whose historical returns cannot be used for to
form expectations of future returns,

11) a possible choice of law or jurisdiction clause in the agreement,

12) the language in which the terms and conditions of the agreement and the prior information
are made available and the language in which the insurance undertaking undertakes to com-
municate during the contract period; and

13) coverage under the law on a guarantee fund for non-life insurance companies or under any
other guarantee schemes.

PCS. 2. De i stk. The information referred to in paragraph 1 shall be provided in a reasonable time
before an agreement is entered into and the information shall be clear, distinct and comprehen-
sible. It must be clear that the information is provided for the purpose of concluding an agree-
ment, and the information must be provided in a manner that is appropriate to the communica-
tion techniques used and that pays particular attention to minors.

PCS. If voice telephony is part of telecommunications technology, the consumer must at the be-
ginning of any call from the insurance company have information about the company's name as
well as the name of the person with whom the consumer is in contact and his connection to the
company and the commercial purpose of the inquiry. In addition, the company may, with the con-
sumer's consent, provide information on the right of withdrawal and on the 1, nos. 3, 4, 6 and 10,
mentioned information. The company must inform the consumer that more information is availa-
ble, as well as the nature of this information. The full duty to provide information pursuant to pa-
ra. 1 must be fulfilled in connection with notification on a durable medium in accordance with §
34 £

As long as | declared that | did not agree to the conclusion of an insurance contract, it can be con-
cluded that the obligations named in Article 34 e. are not fulfilled by [selskabets samar-
bejdspartner].

Finally, it appears from section 34 f. of the Insurance Contracts Act that:

'‘Before concluding the distance selling agreement, they must in 34 e, subsection

The information referred to in paragraph 1 shall be communicated to the consumer on paper or
on another durable medium to which the consumer has access. At the same time, the consumer
must have been informed of the terms of the agreement in the manner specified. PCS. If the
agreement is entered into at the consumer's request using remote communication technology
which does not make it possible to provide the information on the 1 before the conclusion of the
agreement, the obligation must be fulfilled immediately after the conclusion of the agreement."

Given that | declare that | have never received any written information from [selskabets samar-
bejdspartner] about the company's address or contact, about the terms of the agreement and
proof of insurance agreed by me, it can be concluded that [selskabets samarbejdspartner] has not
complied with the provisions named in Article 34 f.

Concluding remarks:
e  On the basis of the above, | do not acknowledge that | signed for any insurance and | showed
through my objections raised, complaints, emails and phone calls that | tried in vain to obtain
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information from [selskabets samarbejdspartner] and Santander regarding the claimed in-
surance, including for further information about the insurance product, the conclusion of the
agreement, the communication of the documents, etc.

In my previous objections it was requested from [selskabets samarbejdspartner] to send me
the information and clarifications about my situation registered in its system, as well as writ-
ten proof that | have entered into an insurance agreement with [selskabets samar-
bejdspartner].

In addition, | asked for proof that [selskabets samarbejdspartner] has complied with the for-
mal requirements that apply when entering into an insurance agreement.

Despite the fact that | had repeatedly objected to the claim and informed Santander Con-
sumer Bank and the debt collection company of an insurance that has not been proven by
[selskabets samarbejdspartner] that was signed and communicated to me, the debt collec-
tion proceedings are still on.

e Due to the reckless indifference shown by respondent [selskabets samarbejdspartner], it has
intentionally inflicted emotional distress to me. This situation also affected [klagerens fami-
liemedlem], who is the co-borrower in the loan contract signed with Santander.

We are suffering mental anguish and a high load of stress since January 2022 not only due to
the isolated situation of the claimed insurance, but mostly for what this means to us.
Without prior notice and information we must pay for something | have never agreed upon.
Furthermore, | was totally ignored by [selskabets samarbejdspartner] and because of the lack
of dialogue from [selskabets samarbejdspartner] side, the debt collection proceedings are on
and according to [inkassofirmaet] statement at any given time the car can be taken and | will
have to pay for all the expenses. All of these because of an insurance | have never agreed up-
on and never been informed of.

In support of the emotional distress inflicted by [selskabets samarbejdspartner], can be used
the above-mentioned together with the files attached to prove the indifference shown by
[selskabets samarbejdspartner] who refused to answer to any of my inquiries, but answer to
the inquiries addressed by Santander (within Financial Appeal Board).

Moreover, in the last few days | have been called during my working schedule by [selskabets sa-
marbejdspartner] multiple times from different phone numbers who belong to it and requested
to have the loan bills paid, although | have never signed a loan contract with [selskabets samar-
bejdspartner].

On 22nd June, | was called again by [selskabets samarbejdspartner] during the working schedule
and | wrote an email in which | mentioned that all the answers and information to be sent to my
lawyer and not to be disturbed during working hours.

On 30th June, during the same working schedule and after | informed them about it, | was called
again by [selskabets samarbejdspartner] who claims that the Santander loan bills to be paid.

In support of this, | attached the files named [selskabets samarbejdspartner] call history 1,
[selskabets samarbejdspartner] call history 2, Email to [selskabets samarbejdspartner] 1, Email to
[selskabets samarbejdspartner] 2.

| request compensation for the emotional distress produced to me by [selskabets samar-
bejdspartner] and how it affected [klagerens familiemedlem] as well.



Ankenaevnet for Forsikring

6. 98423

| have enclosed the documents relevant to the situation, such as copies of our inquir-
ies/complaints and replies, copies of invoice, loan contract.
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Hvad vil du konkret opna hos selskabet?

| do not acknowledge that | signed for any insurance and | showed through my objections raised,
complaints, emails and phone calls that | tried in vain to obtain information from [selskabets sa-
marbejdspartner] and Santander regarding the claimed insurance, including for further infor-
mation about the insurance product, the conclusion of the agreement, the communication of the
documents, etc.

| do not agree that the claimed insurance is a valid one.

| request compensation for the emotional distress produced to me by [selskabets samar-
bejdspartner] due to the reckless indifference shown and which has intentionally inflicted emo-
tional distress to me. This situation also affected [klagerens familiemedlem], who is the co-
borrower in the loan contract signed with Santander."

Selskabet har i brev af 18/7 2022 til naevnet bl.a. redegjort for sagsforlgbet og afggrelsen sale-

des:

"Klagen drejer sig om [klageren], der jf. vores systemer har en SAFE-forsikring fra den 01. februar
2022.

Kunden klager til os fgrste gang den 13. april 2022, idét han mener ikke at have tilkgbt en SAFE-
forsikring ved Santander Consumer Bank. En forsikring vi forvalter pa vegne af Santander Consu-
mer Bank; men ikke en forsikring hvor AXA/CNP er ansvarlige for hverken kgb, salg eller opsigelse.

Kunden henvises derfor til Santander Consumer Bank, der er indehavere af forsikringen, samt
[selskabets samarbejdspartner] der er ansvarlige for selve salget. Dette er normal procedure, da vi
som naevnt ikke er involveret i hverken salg eller opsigelser, og derfor ikke kan hjaelpe kunden
yderligere med disse. Enhver tvist vedrgrende kundens kontrakt, relaterer sig derfor ikke til os
men til Santander Consumer Bank.

Kunden skriver senere samme dag, 13. april 2022, og beder kaldet udleveret, hvilket vi ikke kan
efterkomme, idét ingen optagelse findes; formentlig fordi kunden har fravalgt at optage kaldet.

Den 4. juli 2022 kontakter kunden os herefter endnu engang og beder om at fa sin personlige po-
lice udleveret. Igen ma vi henvise kunden til Santander & [selskabets samarbejdspartner], der er
ansvarlige for salget, og derfor har den konkrete police. Vi sender dog i den forbindelse kunden de
overordnede forsikringsbetingelser i tilfeelde af kunden skulle gnske at oprette en sag eller lig-
nende.

Siden har vi ingen kontakt haft med kunden.

Opsummering:

Vi ma stille os undrende over, at der er oprettet en ankenaevnssag mod vores selskab, da klagen
efter vores forstaelse omhandler en tvist vedrgrende det pastaede (manglende) kgb af forsikrin-
gen; og derfor ogsa en tvist med Santander Consumer Bank og [selskabets samarbejdspartner],
der er ansvarlige for kgb og salg.
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Rent forsikringsmaessigt, har [klageren] aldrig anmeldt en sag, e]j heller givet udtryk for at have in-
teresse i at oprette nogen form for forsikringssag. Der er derfor ikke foregdet nogen form for for-
sikringsmaessig vejledning, ingen beslutning truffet, og — efter vores forstaelse — ingenting at
'anke' eller klage over, der vedrgrer CNP Santander Insurance/AXA.

Vi antager derfor, at klagen bgr rettes til Santander Consumer Bank samt [selskabets samarbejds-
partner], hvilket efter vores vurdering ogsa fremgar af [klagerens] eget indsendte klageskrift (PDF
'Complaint Insurance'), hvori kunden tydeligt beskriver, at klagen omhandler et pastaet salg.

Vi understreger i den forbindelse endnu engang, at vi hverken er ansvarlige for, eller har mulighed
for at pavirke salget af forsikringen.

Vi har derfor som udgangspunkt ingen relevante bilag."

Klageren har i brev af 21/8 2022 til naevnet bl.a. anfgrt:

"The dispute is regarding the insurance contract that has been claimed that | signed with CNP San-
tander.

Firstly, | demand an introduction about Axa Partners - who it is and what is their purpose in
this matter and the relation it has with me.

| was never informed about Axa Partners and their role. | have never signed or agreed a con-
tract with it nor was informed that my personal data will be transferred and shared with so
many 'partners' without being informed and to consent about it.

| found out about CNP Santander from [inkassofirmaet] not from CNP Santander who legally
had the duty to inform me about the insurance and their role.

On 13.04.2022 | contacted CNP Santander to learn more about this insurance and to know if
there is or was any insurance on my name in their system and during a phone call with the
CNP Santander’ employee | was told that | am not in the CNP system regarding any insurance.
| requested the phone call audio recording to be sent to my email address but | did not re-
ceive it. The recording must exist hence | agree to continue with the conversation through the
phone call. File named CNP Santander 1.

My complaint is regarding the insurance contract presented in the file named Appendix 2 In-
surance, sent by Santander to the Financial Appeal Board, where it appears that the insurer
(Forsikringsgiver) is CNP Santander.

As an insurer, CNP Santander had and has knowledge of the existence of this insurance and
failed to provide me with any information.

Most importantly, the contract attached by Santander in which the insurer is CNP Santander
has a false date: 26.11.2022.

Explain this date from the contract.

Furthermore, in an email conversation with CNP Santander presented as file CNP Santander 2,
CNP states that | have an insurance signed with it on 01.02.2022 without any other contract
or policy attached or any other information about it.

Explain this second date from the contract.

According to the insurance contract Annex 2 Insurance file, that CNP Santander is the data
controller of my personal data, that means that all the information regarding my personal da-
ta including insurance information were hold and process by CNP Santander and knowingly it
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did not informed me and falsely redirected me to [selskabets samarbejdspartner] or Santan-
der.

CNP Santander is involved directly in this matter as its party of the insurance contract, as insurer.
If CNP Santander claims that in their system there is no insurance case in which | am involved,
that | have never expressed | have an interest in creating an insurance, there was no insurance
guidance from CNP Santander or any other partner, no decision made to have an insurance, then
how did CNP Santander, as insurer, signed a contract with me on 01.02.2022 and or on
21.11.20227!

On what terms and basis if there was no willingness expressed by me to have insurance, no REAL
contract signed and accepted by me, no guidance from it or information?!

| demand to have the insurance contract and relevant documents that | signed on 01.02.2022 at-
tached by CNP Santander.

I demand an explanation on the insurance contract claimed to be signed by me on 21.11.2022.

In both situations, CNP Santander is the insurer regarding the same (claimed) insurance but there
have been contradictory and false information given to me by CNP Santander that either | have
not signed any insurance, either | signed but with a fake contract that contains a fake date
21.11.2022, either accordingly to CNP | have an insurance signed on 01.02.2022.

I maintain my initial complaint and want to have this case going further."

Naevnets sekretariat har i mail til selskabet den 7/11 2022 oplyst, at sekretariat ma laegge til
grund, at selskabet er forsikringsgiver i neervaerende sag og dermed rette part i sagen, og naev-
net har kompetence til at behandle spgrgsmalet om, hvorvidt der er indgaet en bindende afta-
le. Naevnets sekretariat har derfor bedt selskabet om at redeggre for forlgbet i forbindelse med
indtegning af forsikring og fremsende relevante bilag i forbindelse med indtegningen, herunder

telefonnotater, eventuelt ansggningsskema underskrevet af klageren og police af 1/2 2022.

Selskabet har i kommentar af 5/12 2022 til naevnet bl.a. anfgrt:

"Vi har fra vores samarbejdspartner, ..., modtaget fglgende tre forsikringsbeviser [alle uploadet pa
sagen].
Feelles for alle tre er, at datoen angiver '26.11.2022".

[Selskabets samarbejdspartner] har i den forbindelse oplyst, at der er tale om en fejlskrift, og at
brevene alle er sendt ultimo november 2021, hvorfor dette burde veere klart og tydeligt.

Endeligt informerer [selskabets samarbejdspartner] om, at der i forbindelse med salget af forsik-
ringen/forsikringerne er en lydfil optaget 26/11-2021, hvor klager tydeligt siger 'ja tak' til alle safe,
idét klager selv ringer ind pa [selskabets samarbejdspartners] forsikringslinje for at tilkgbe safe-
forsikringen.

Vi afventer endnu at modtage lydfilen fra [selskabets samarbejdspartner] og vil herefter vedlaegge
denne. Vi undskylder for forsinkelsen.
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Hvad angar yderligere tvivl om dato: 26.11.2021/2022 & 01.02.2022 henholdsvis, har vi for god
ordens skyld vedlagt alle tre kgbte forsikringer fra [selskabets samarbejdspartner].

Dén omtalte forsikring fra 01.02.2022 er denne fil: 'Forsikringsbevis SP 26-11-2021-[klageren]’, og
altsa ifglge [selskabets samarbejdspartners] dokument aktiv fra 26.11.2021 (fejlskrift, 2022). At
den i vores praemiefiler dukker op under 01.02.2022, ma derfor ligeledes skyldes tastefejl: Korrekt
dato for salget ikrafttraeden var: 26.11.2021."

Selskabet har i kommentar af 9/12 2022 til naevnet videre anfgrt:

"Hermed den fgromtalte lydfil, tilsendt til os fra [selskabets samarbejdspartner]. Pa lydfilen hgres
tydeligt, hvor klager accepterer kgbet af Safe-forsikringen."

Nzevnets sekretariat har den 18/1 2023 blandt andet bedt selskabet om at uddybe, hvorvidt
brevene er sendt til klageren via e-mail eller almindelig post og fremlaegge dokumentation for
fremsendelsen af brevene. Sekretariatet har derudover bedt selskabet om at oplyse, hvorvidt

der efter indtegningen har veeret yderligere korrespondance med klageren.

Selskabet har i kommentar af 31/1 2023 til naevnet bl.a. anfgrt:

"[Selskabets samarbejdspartner] bekreefter, at brevene er sendt via almindelig brevpost. Da do-
kumenterne er udskrevne og afsendt, foreligger der saledes ingen digital dokumentation. Men
[selskabets samarbejdspartner] tilbyder at underskrive en tro og love erklaering pa, at de er af-
sendt som beskrevet.

Derudover har der mellem [selskabets samarbejdspartner] og klager vaeret fglgende ekstra korre-
spondance:

1) E-mail fra kundes advokat fra 5. maj 2022 (vedlaegges).
2) E-mail fra kunde 22. juni 2022 (vedlzaegges).

Selve skadesafdelingen (hvortil klagen er henvendt) har ikke vaeret yderligere i kontakt med kla-
ger, end det allerede beskrevne."

Naevnet har faet forelagt bilag fra sagen. Naevnet har blandt andet modtaget skarmbillede af
faktura vedrgrende perioden 1/1 2022 til 1/2 2022 og skrivelse af 11/4 2022 fra inkassofirmaet

vedrgrende tilbagebetaling af lanets hovedstol. Uddrag af bilagene gengives nedenfor.

Af mail af 26/1 2022 fra Santander Consumer Bank til klagerens familiemedlem fremgar bl.a.:

"The Insurance was signes through our partner which | can see you spoke with regarding the
produet in December.
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I'd recommend that you call them about the produet, they can explain in details."

Af klagerens familiemedlems mail af 26/1 2022 til Santander Consumer Bank fremgar bl.a.:

"I didnt sign any contract with anyone!

You are the bill/faktura issuer so you must know upon on what bases/reasons are you adding
+400 kr/monthly for years ahead!

If there is any contract that | signed prove it otherwise as | told to your employee | rejected any
conversations | had regarding accepting this insurance or whatever it represents and for sure |
didnt sign anything!

| wont pay this additional amount because | consider it a fraud!"

Af klagerens familiemedlems mail af 2/2 2022 til Santander Consumer Bank fremgar bl.a.:

"Somebody from Santander make a insurance on my name without my accept!
Also is a recording beetwen [klageren] and your collegue and i say no for insurance! Please con-
tact meat ..."

Af mail af 3/2 2022 fra Santander Consumer Bank til klagerens familiemedlem fremgar bl.a.:

“I can see in my system that [klageren] who you have the loan with, signed an insurance in his
name on this car loan you two have together.

He signed it with the company that is cooperating with us when it comes to informing and signing
this produet.

I'd recommend you contact them."

Af klagerens tidligere advokats brev af 3/3 2022 til selskabet fremgar bl.a.:

"Pa vegne af mine klienter [klageren], fremsender jeg hermed anmodning om yderligere oplysnin-
ger og bevis for indgdelse af en forsikringsaftale mellem min klient og [selskabets samarbejds-
partner].

| betragtning af:

- det faktum at min klient [klageren] oplyser, at han ikke var enig i indgaelsen af en forsikring-
saftale tilknyttet til billan - Kontrakt nr. [aftale-/police nr. 1] med [selskabets samarbejdspart-
ner].

- min klient oplyser, at han havde en telefonsamtale i slutningen af december 2021 med San-
tander Consumer Bank, om han kan fa en frist til at udskyde den manedlige betaling. Fgrst tal-
te ham med en Santanders Consumer Bank medarbejder, der stillede ham videre til en [sel-
skabets samarbejdspartners] medarbejder som praesenterede ham fordelene ved en lanefor-
sikring, men min klient oplyser, at han ikke blev enig med til at tegne en sadan forsikring.

- det faktum at min klient fgrst blev bekendt med at der er en forsikringsaftale i kraft, da han
modtog fakturaen for februar 2022 og havde set eendringen i manedlige ydelsen stgrrelse.
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det faktum at f@rst og fremmest kraeves det, at [selskabets samarbejdspartner] i det hele ta-
get har opfyldt de formelle krav, et selskab skal have overholdt fgr de kan indga en forsik-
ringsaftale med kunden:

Det fplger af forsikringsaftalelovens § 34 e. at: 'Ved forsikringsaftaler, der indgas ved
fjernsalg, skal forsikringsselskabet give forbrugeren oplysning om: se Stk. 1-13.

Stk. 2. De i stk. 1 naevnte oplysninger skal gives i rimelig tid, inden der indgas en aftale, og
oplysningerne skal veere klare, tydelige og forstaelige. Det skal fremga klart, at oplys-
ningerne gives med henblik pa indgaelse af en aftale, og oplysningerne skal gives pa en
made, som er egnet under hensyn til den anvendte kommunikationsteknik, og som tager
szerligt hensyn til umyndige personer.

Stk. 3. Hvis taletelefoni indgar i fiernkommunikationsteknikken, skal forbrugeren ved be-
gyndelsen af ethvert opkald fra forsikringsselskabet have oplysning om selskabets navn
samt navnet pa den person, som forbrugeren er i kontakt med, og dennes forbindelse til
selskabet samt om det kommercielle formal med henvendelsen. Herudover kan selskabet
med forbrugerens samtykke ngjes med at give oplysning om fortrydelsesretten samt om
de i stk. 1, nr. 3, 4, 6 og 10, naevnte oplysninger. Selskabet skal underrette forbrugeren
om, at der kan fas flere oplysninger, samt om disse oplysningers karakter. Den fulde op-
lysningspligt efter stk. 1 skal opfyldes i forbindelse med meddelelse pa varigt medium i
overensstemmelse med § 34 f.'

Sa leenge min klient erklaerer, at han ikke var enig i indgaelse af en forsikringsaftale, det
kan konkluderes, at forpligtelserne som er navn i Artikel 34 e. ikke er opfyldt af [selska-
bets samarbejdspartner].

Endelig fremgar det af forsikringsaftalelovens § 34 f., at: 'Inden indgaelse af fjernsalgsaf-
talen skal de i 34 e, stk. 1, naevnte oplysninger vaere meddelt forbrugeren pa papir eller
pa et andet varigt medium, som forbrugeren har adgang til. Forbrugeren skal samtidig
pa den anfgrte made have faet oplysning om aftalevilkarene.

Stk. 2. Hvis aftalen indgas pa forbrugerens anmodning under anvendelse af fjernkommu-
nikationsteknik, som ikke ggr det muligt at give oplysningerne pa den i stk. 1 naevnte ma-
de inden aftalens indgaelse, skal forpligtelsen opfyldes straks efter aftalens indgaelse."'

| betragtning af, at min klient erklzerer, at han aldrig har modtaget nogen skriftlige op-
lysninger fra [selskabets samarbejdspartner] om selskabet adresse eller kontakt eller
om aftalevilkarene, kan det konkluderes, at [selskabets samarbejdspartner] ikke har
overholdt bestemmelserne som er navn i Artikel 34 f.

Min klient oplyser, at han har gentagne gange, ringede til jeres kontakttelefonnumre (+45 ...
og + 45 ...) oplyst af Santander Consumer Bank og forsggte forgaeves at opna yderligere oplys-
ninger vedrgrende den pastaede forsikringsaftale. Han har talte med flere [selskabets samar-
bejdspartners]-medarbejdere, der stillede ham videre til en anden medarbejder og osv., men
han modtog ingen afklaring eller information.

Det faktum at, da min klient ikke anerkendte forpligtelsen til at betale kravet pa 630,31 kr. og
480 kr. (manedlige ydelser — februar og marts for SAFE-forsikring), eftersom de er faktureret
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for en SAFE-forsikring der ikke er blevet aftalt med og underskrevet af ham, opsagde Santan-
der Consumer Bank laneaftalen nr. [aftale-/police nr. 1] pga. manglende betaling og overgav
sagen til inkasso hos [inkassofirmaet].

Af disse grunde bedes jer fremsender os oplysninger og afklaringer om min klients situation re-
gistrerede i jeres system, samt skriftlig beviset for, at min klient har indgaet en forsikringsaftale
med [selskabets samarbejdspartner].

Derudover bedes jer fremsender os bevis for, at [selskabets samarbejdspartner] har overholdt
de formelle krav, der gzlder ved indgaelse af en forsikringsaftale."

Af selskabets mail af 7/7 2022 til klageren fremgar bl.a.:

"We do not have a copy of your policy, only the general terms and conditions. | have attached
them here.

If you would like to have a copy of the policy you signed, please contact our following depart-
ment:
phone no ... email : ..."

Af selskabets udateret mail til klageren fremgar bl.a.:

"We have tried to find the recording of the requested call.
This call is however not recorded, so we will not be able to provide it.

However | think there has been same misunderstanding regarding to the dispute on if you have an
active insurance. | can confirm the you have an insurance with us, signed the 01.02.2022."

Naevnet har videre faet fremlagt 3 forskellige forsikringsbeviser. Af forsikringsbevis for police nr.
1 fremgar bl.a.:

"Forsikringsbetingelser: SC2a-2

Forsikringsdaekningen afhaenger af din beskaftigelse og din alder ved skadestilfeldet. Afhaengig
af din situation ved skadestidspunktet kan du omfattes af felgende daekning:

Den manedlige ydelse pa lanet i henhold til oprindelig tilbagebetalingsplan i tilfaelde af:
o ufrivillig arbejdslgshed — kun for Ignmodtagere
e midlertidig uarbejdsdygtighed

e hospitalsindlaeggelse — kun for selvstaendige

Indfrielse af saldoen i henhold til oprindelig tilbagebetalingsplan i tilfeelde af:
e dgdsfald

Se forsikringsbetingelser for naermere oplysninger om forsikringen.

Forsikringsgebyr: 380.08 kr. pr. maned
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Lobetid 61 maneder
Forsikringen traeder i kraft: 26-11-2022

Skadeforsikringsafgift til den danske stat beregnes og opkraeves som 1,1% af den andel af det ma-
nedlige forsikringsgebyr, der ikke vedrgrer deekning ved dgdsfald.

Udstedelsesdato: 26-11-2022"

Naevnets sekretariat har afspillet den af selskabet fremlagte lydfil.

Navnet udtaler:

Klageren har den 11/7 2021 optaget et billan i banken med klagerens familiemedlem som med-
lantager. Klageren har efterfglgende telefonisk accepteret at tilknytte SAFE-forsikringer (gko-
nomisikringer, der daekker ved ufrivillig arbejdslgshed) til sine banklan, herunder det pageel-

dende billan.

Tvisten for naevnet ses alene at vedrgre gkonomisikringen tilknyttet billanet, idet klageren ale-
ne har henvist til denne laneaftale og forsikringspolice, der har samme aftale- og policenummer

(herefter omtalt police nr. 1).

Klageren har gjort gaeldende, at der ikke er indgaet en bindende aftale vedrgrende police nr. 1.
Han gnsker videre "compensation for the emotional distress produced to me by [selskabets

samarbejdspartner] and how it affected [klagerens familiemedlem] as well".

Klageren har anfgrt, at han i december 2021 telefonisk afslog at tegne den pagaeldende forsik-
ring, at telefonsamtalen blev optaget, og at selskabet flere gange har afvist at fremsende opta-
gelsen til ham. Han blev fgrst opmaerksom pa3, at selskabet havde oprettet police nr. 1, da han
modtog fakturaen for billanet for perioden 1/1 2022 til 1/2 2022, hvor den manedlige ydelse
var forhgjet pa grund af forsikringspraemie og stempelafgift. Straks herefter henvendte han sig
til selskabet. Han har anfgrt, at "the claimed insurance certificate is presented and attached as

file named Appendix 2 Insurance, from which is stated as date of issue (Udstedelsesdato) and
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date when the insurance take effect (Forsikringen traeder i kraft) on 26-11-2022, which makes
this situation unclear as when the obligations should begin in the claimed insurance certificate".
Han har videre anfgrt, at selskabet efterfglgende har oplyst, at forsikringen tradte i kraft den

1/2 2022.

Klageren har anfgrt, at "we do not agree with the insurance certificate because | did not receive
any proof of the conclusion of the insurance, no communication of contract and additional
documents was made after the claimed insurance agreement was made, the insurance certifi-
cate presented by [selskabets samarbejdspartner] contains no valid date, no signature (with
NemID) made by me, no conditions or installment plan". Han har anfgrt, at selskabet ikke har
fremlagt bevis for fremsendelsen af dokumenter vedrgrende forsikringsaftalen, og at selskabet

ikke har overholdt reglerne i forsikringsaftalelovens §§ 34 e og 34 f.

Klageren er videre utilfreds med handteringen af personfglsomme oplysninger, og han har
blandt andet anfgrt, at "according to the insurance contract Annex 2 Insurance file, that CNP
Santander is the data controller of my personal data, that means that all the information re-
garding my personal data including insurance information were hold and process by CNP San-
tander and knowingly it did not informed me and falsely redirected me to [selskabets samar-

bejdspartner] or Santander".

Selskabet har gjort geldende, at det ikke er rette part i sagen, idet selskabet alene forvalter
forsikringen pa vegne af Santander Consumer Bank, og at klagen bgr rettes til Santander Con-
sumer Bank samt selskabets samarbejdspartner. Selskabet har oplyst, at Santander Consumer
Bank er indehaver af forsikringen, og at selskabets samarbejdspartner er ansvarlige for selve

salget.

Naevnets sekretariat oplyste den 7/11 2022, at sekretariat matte laegge til grund, at selskabet
var forsikringsgiver i naervaerende sag og dermed rette part i sagen, og at naevnet havde kom-

petence til at behandle spgrgsmalet om, hvorvidt der var indgaet en bindende aftale. Sekretari-
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atet bad derfor selskabet om at redeggre for forlgbet i forbindelse med indtegning af forsikring

og fremsende relevante bilag.

Selskabet har herefter fremlagt tre forskellige forsikringsbeviser, der alle angives udstedt og
tradt i kraft den 26/11 2022. Selskabet har hertil anfgrt, at der er tale om fejlskrift, idet alle for-
sikringsbeviserne er sendt ultimo november 2021. Selskabet har anfgrt, at "endeligt informerer
[selskabets samarbejdspartner] om, at der i forbindelse med salget af forsikrin-
gen/forsikringerne er en lydfil optaget 26/11-2021, hvor klager tydeligt siger 'ja tak' til alle safe,
idét klager selv ringer ind pa [selskabets samarbejdspartners] forsikringslinje for at tilkgbe safe-
forsikringen". Selskabet har videre anfgrt, at "hvad angar yderligere tvivi om dato:
26.11.2021/2022 & 01.02.2022 henholdsvis, har vi for god ordens skyld vedlagt alle tre kgbte
forsikringer fra [selskabets samarbejdspartner]. Dén omtalte forsikring fra 01.02.2022 er denne
fil: 'Forsikringsbevis SP 26-11-2021-[klageren]', og altsa ifglge [selskabets samarbejdspartners]
dokument aktiv fra 26.11.2021 (fejlskrift, 2022). At den i vores preemiefiler dukker op under
01.02.2022, ma derfor ligeledes skyldes tastefejl: Korrekt dato for salget ikrafttreeden var:
26.11.2021".

Nzevnets sekretariat bad den 18/1 2023 selskabet om blandt andet at uddybe, hvorvidt brevene
var sendt til klageren via e-mail eller almindelig post og fremleegge dokumentation for frem-
sendelsen af brevene. Sekretariatet bad derudover selskabet om at oplyse, hvorvidt der efter

indtegningen havde veeret yderligere korrespondance med klageren.

Selskabet har oplyst, at brevene er sendt via almindelig brevpost, og at "da dokumenterne er
udskrevne og afsendt, foreligger der saledes ingen digital dokumentation. Men [selskabets
samarbejdspartner] tilbyder at underskrive en tro og love-erklaering pa, at de er afsendt som

beskrevet".

Det fastslas i forsikringsaftalelovens § 34 a, at "som fjernsalg betegnes i dette kapitel en forbru-

gerforsikringsaftale, der 1) indgas ved brug af fiernkommunikation, det vil sige ved kommunika-
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tion, der foregar, uden at parterne mgdes fysisk, og 2) indgas som led i et system for fjernsalg,

som drives af forsikringsselskabet".

Det fastslas i forsikringsaftalelovens § 34 d, at "forsikringsselskabet skal give forbrugeren tydelig
skriftlig oplysning om fortrydelsesretten efter § 34 i. Oplysningen skal gives senest ved udleve-
ring af forsikringsbetingelserne, jf. dog §§ 34 e og 34 f vedrgrende forsikringsaftaler indgaet ved

fiernsalg".

| forsikringsaftalelovens § 34 e, stk. 1, nr. 6, fastslas det, at forsikringsselskabet ved forsikrings-
aftaler, der indgas ved fjernsalg, skal give forbrugeren oplysning om, "hvorvidt der er adgang til
at fortryde aftalen, og i givet fald oplysning om fortrydelsesfristens begyndelsestidspunkt og
varighed samt betingelserne for og fremgangsmaden ved brug af fortrydelsesretten, herunder

om, til hvilken adresse meddelelse om fortrydelse skal sendes".

| forsikringsaftalelovens § 34 e, stk. 3, fastslas det, at "hvis taletelefoni indgar i fjernkommuni-
kationsteknikken, skal forbrugeren ved begyndelsen af ethvert opkald fra forsikringsselskabet
have oplysning om selskabets navn samt navnet pa den person, som forbrugeren er i kontakt
med, og dennes forbindelse til selskabet samt om det kommercielle formal med henvendelsen.
Herudover kan selskabet med forbrugerens samtykke ngjes med at give oplysning om fortrydel-
sesretten samt om de i stk. 1, nr. 3, 4, 6 og 10, naevnte oplysninger. Selskabet skal underrette
forbrugeren om, at der kan fas flere oplysninger, samt om disse oplysningers karakter. Den ful-
de oplysningspligt efter stk. 1 skal opfyldes i forbindelse med meddelelse pa varigt medium i

overensstemmelse med § 34 f".

Af forsikringsaftalelovens § 34 f fremgar det, at "inden indgaelse af fjernsalgsaftalen skal de i 34
e, stk. 1, navnte oplysninger veere meddelt forbrugeren pa papir eller pa et andet varigt medi-
um, som forbrugeren har adgang til. Forbrugeren skal samtidig pa den anfgrte made have faet

oplysning om aftalevilkarene".
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Af forsikringsaftalelovens § 34 j fremgar det, at 14-dages fristen for at ggre fortrydelsesretten
geeldende tidligst begynder at Igbe, nar forbrugeren pa papir eller andet varigt medium har faet

skriftlig meddelelse om fortrydelsesretten.

Det fglger af forsikringsaftalelovens § 34 k, at "traeder forbrugeren tilbage fra aftalen i medfgr
af §§ 34 i og 34 j, kan forsikringsselskabet ikke ggre krav vedrgrende aftalen geeldende mod

forbrugeren".

Naevnet finder at ma laegge til grund, at klageren ved telefonsamtale med selskabets samar-
bejdspartner den 26/11 2021 accepterede at oprette gkonomisikringer til sine banklan, og at

klageren under telefonsamtalen blev oplyst om fortrydelsesretten.

Naevnet bemaerker, at forsikringsaftalen er indgaet ved fjernsalg, jf. forsikringsaftalelovens § 34
a, og at selskabet derfor skal opfylde betingelserne i lovens §§ 34 e og 34 f, jf. forsikringsaftale-
lovens § 34 d.

Pa det foreliggende grundlag finder naevnet, at selskabet ikke har bevist, at klageren efter tele-
fonsamtalen den 26/11 2021 har modtaget informationer om sin fortrydelsesret pa et varigt
medium, jf. forsikringsaftalelovens § 34 f. Naevnet har lagt veegt pa de divergerende oplysninger
om fremsendelsen af breve til klageren. Af den fremlagte lydfil fremgar det, at selskabets sam-
arbejdspartner og klageren aftaler, at materialet skal fremsendes via e-mail efter telefonsamta-
len. Den 31/1 2023 har selskabets besvaret naevnets sekretariats spgrgsmal, og selskabet har i
den forbindelse oplyst, at dets samarbejdspartner har sendt brevene via almindelig brevpost,

og at der ikke foreligger digital dokumentation herfor.

Da selskabet ikke har godtgjort, at det pa papir eller pa et andet varigt medium har informeret
klageren om sin fortrydelsesret, fglger det af forsikringsaftalelovens § 34 j, at 14-dages fristen
for fortrydelsesretten endnu ikke er begyndt at Igbe. Naevnet finder, at klagerens indsigelser
om, at han ikke har tegnet forsikringen, ma sidestilles med meddelelse om, at han traeder tilba-

ge fra aftalen, hvorfor selskabet ikke har krav pa nogen praemie eller anden ydelse. Naevnet



Ankenaevnet for Forsikring

19. 98423

finder derfor, at selskabet skal stille klageren, som om, forsikringsaftalen i henhold til police nr.

1 aldrig har veeret indgaet.

Nzevnet finder, at klageren ikke har bevist, at selskabet har begdet ansvarspadragende fejl i
forbindelse med sagsbehandlingen, der kan begrunde, at selskabet pa almindeligt erstatnings-
retligt grundlag kan palaegges at betale godtggrelse for svie og smerte eller lignende til hverken
klageren eller dennes familiemedlem.

Med hensyn til klagerens bemaerkning om selskabets handtering af personfglsomme oplysnin-
ger, reguleres dette forhold af databeskyttelsesloven. Det er Datatilsynet, der fgrer tilsyn med,

om lovgivningen overholdes, hvorfor naevnet ikke foretager videre vedrgrende dette forhold.

Naevnet bemaerker, at nezevnet ikke har kompetence til at behandle eventuelle spgrgs-

mal/klagepunkter vedrgrende billanet.
Det, som selskabet i gvrigt har anfgrt, kan ikke fgre til andet resultat.
Som felge heraf

bestemmes:

Selskabet, AXA Financial Insurance Company v/CNP Santander Insurance, skal anerkende, at det
har veeret uberettiget til at opkraeve praemie for police nr. 1. Selskabet skal derfor stille klage-
ren, som om, forsikringsaftalen i henhold til police nr. 1 aldrig har veaeret indgaet.

Klageren far i gvrigt ikke medhold.

Klagegebyret tilbagebetales.
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